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corporate kit 
its cover 


The cover of the corporate kit you select is one of the ways your clients 
judge your work. Do your corporate kits make a positive statement 
about the quality of the documentation they contain? 
They do if you select the Ex Libris® kit from Excelsior-Legal®. The Ex 
Libris’ elegant brown padded vinyl cover simulates the texture of fine 
grained leather. And your client's name is delicately embossed on Ex 
Libris’ spine in genuine 24K gold, providing the look of a fine 
collector’s edition on your shelf. 
Ex Libris’ functional single piece binder design protects your 
client’s documents too, by shielding them against stray dust, 
folding and mangling. And the top cover fits smoothly over the 
kit’s base which is secured with a reliable Velcro® fastener. 
Each Ex Libris kit also includes a corporate seal and matching pouch, 20 lithographed share 
certificates customized for your client’s corporation and 50 blank rag content sheets or printed 
minutes and by-laws, our exclusive corporate record tickler, mylar reinforced tab indexes with 
five positions and transfer ledger, 8 pages, bound in a separate section. 
Can Ex Libris’ cover help you make a positive statement about your work? See for yourself. Re- 
ceive a fully customized Ex Libris corporate kit or virtually any other product for the legal profes- 
sion within 48 hours. Or sooner. Call your nearest Excelsior-Legal facility, toll free, now. Or mail 


Excelslor-Legal,, Inc.’ 


We will RUSH your Ex Libris Corporate kit to you in 24—48 hours at low surface rates. 


TO: EXCELSIOR-LEGAL, INC., P.O. Box 889, Norcross, GA 30091 
Call us toll free (800) 241-8816 


Please ship: [_] No. 10 Basic Outfit $49.50 [_] No. 20 with Printed Minutes and By-Laws $53.00 


State Year 


(Print corporate name exactly as on certificate of incorporation, add $8.00 for 2” die seal.) 
NPVor(_] «Capitalization $ 
each 


authorized shares 


Certificates signed by President and 


(Secretary-Treasurer, unless otherwise specified) 


D Air Shipment, add $6.00 O Federal or state non-registration clause, 5C, $12.00 extra 
O If prepaying, add $1.50 IRC § 1244 complete set-resol., 
for shipping and handling dir. min., treatise, law, etc., $4.95 extra 


Charge: [_] MasterCard Visa (J Diners Club [_] American Express 


Card Number Expires Signature 


Ship to: 


Zip Code 


(_] Please send me your FREE 48 page catalog. 
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Let Empire give you efficiency and class all in one. 


CORPORATE KIT COMPANY 


CALL US NOW AT 
1-800-432-3028! 


Profit 


Corporate 


Kits 


$34.00 


P.A. 
$38.00 


Non Profit 
$41.00 


Here's the Corporate Kit you’ve 
waited for! Including first 
annual shareholder minutes 
deluxe padded gold silk- 
screened three ring binder and 
slip box, printed minutes and 
bylaws. With CHECKLIST, 


20 lithographed imprinted and 
numbered stock certificates on 
parch text. State report to 
determine unemployment 
status, foot-noted and indexed 
minutes with subchapter “S”, 
IRC Plan 1244, IRC Election for 
section 248 and Indemnification 


Written statement to organize 
corporation in lieu of minutes 
and bylaws printed typewriter 
print and spacing to match 
your insertions. Plus: 
Federal application for Tax ID 


Federal Form 2553 for plan 1244 


INSTRUCTIONS, WORKSHEETS 
AND POCKET SEAL that fits 
in kit plus: 


State application for State Tax ID 
Memo pad with each kit 
Pre-addressed printed 
envelopes for these forms. 


Plan, 


Corporate, Notary Personal and Custom Seals 
We manufacture all types and sizes of seals 
and stationery embossers which are 
completely guaranteed for life of ownership. 


Call for instant quotes on: 
Corporate Seals 
Logo Seals 
Stationery Embossers 
Notary Seals 
Custom Seals 


Certificate of Good Standing/Corporate Name Reservation 


Price includes all fees. 


We'll obtain either a certificate of good standing or file a corporate name reservation the same 
day the order is placed before 3:00 p.m. Non quicker or more efficient — the Empire Method. 


Quick File 

Dade — Broward only. All other areas CALL FOR DETAILS. 

We'll pick up and hand file your Articles of Incorporation as prepared by your office and signed 

by your clients with the Secretary of State. 

You're saving mailing costs, postal and processing delays completing both the filing and 

ordering of the corporate kit in a single step ... That way you'll receive your articles, charter 

number and corporate kit the next day and you'll have no need to change the 

registered agent or director or wait to order your corporate kit. Ease and service - the Empire Method. 


Quick Corp. 


We hand file Articles of Incorporation, this includes preparation of articles and return to 
attorney of certified copies with charter number including date and time of filing. 
Very easy, practical, and exclusive — the Empire Method. 


Starting at $12.50 
Starting at $54.00 
Starting at $24.00 
Starting at $12.00 
Starting at $13.50 


$13.00 


$8.00 


$15.00 + Costs 
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A Tax on Your Legal Fees— 
What Are You Going to Do About It? 


When you read this issue of the Bar 
Journal, it will be about the time of the 
November general election. That means 
that the 120 members of the Florida 
House of Representatives and almost 40 
senators will be elected to terms in the 
Florida Legislature. That should be 
important to you because these legislators 
during the 1987 legislative session will 
be deciding how much (if any) of a tax 
will be imposed upon your clients for 
your legal services. 

Such a tax would have an impact on 
all attorneys’ fees. It does not matter 
if you do personal injury work, corporate 
work, practice domestic and family law, 
criminal law or otherwise. Your client 
will have to pay a tax for your pro- 
fessional services. 

You must be mindful that the past 
session of our legislature dealt not only 
with tort reform, but also abolished the 
state sales tax exemption on all pro- 
fessional services beginning July 1, 1987, 
unless the legislature specifically re-enacts 
those exemptions. This law also estab- 
lished a 21-person tax advisory commis- 
sion which is to report to the Florida 
Legislature by February 1, 1987, on which 
exemptions should be retained. 

Historically, the State of Florida first 
established a sales tax in 1949 and at 
that time professional services were 
excluded and have continued to be 
exempt until sunsetted in this past legis- 
lative session. The reason professional 
services were exempt was that they were 
not considered to be a type of transaction 
subject to a sales tax. Only three states 
impose a tax on professional services at 
the present time. The State of Florida, 
in search of needed funds, has decided 
to tax all professional services unless the 
legislature exempts them during the next 
session. 

It is estimated that a 5 percent sales 
tax on legal services will generate approx- 
imately $156 million in the first year. 
The amount the tax will generate from 
legal services is subject to some dispute, 
but what has not been disputed is the 
effect that such a tax will impose on 
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all legal services. 

What is now being proposed is that 
the state will make a profit on the hard- 
ships of the citizens of the State of Florida. 
A person required to retain a lawyer 
to defend himself against a criminal charge 
in state or federal court will be required 
to pay an additional 5 percent sales tax 
to exercise his constitutional right of coun- 
sel. 

A person who recovers a personal 
injury judgment as a result of someone’s 
negligence must not only pay their 
lawyer’s fees and costs out of that judg- 
ment, but will now pay the state 5 percent 
of the attorneys’ fees. Needless to say, 
those injured can least afford the sales 
tax and should not be penalized for the 
use of legal services. 

It is incomprehensible the state would 
tax a mother who needs the services of 
a lawyer in order to collect child support. 
Those that practice domestic law are fully 
aware that a client who goes through 
a divorce suffers not only emotional 
trauma, but also financial problems. 
Think of the scenario where a client will 
be required to pay 5 percent tax on his 
or her attorney’s fees, and then if one 
spouse is required to pay the attorney’s 
fees for the other spouse, he will be 
required to pay another 5 percent. If a 
court reporter is used during the course 
of the divorce proceedings it is believed 
that another 5 percent will be paid, as 
well as an additional 5 percent for the 
possible use of an accountant and/or 
psychological counseling. Once again, the 
inequity of this tax on professional fees 
will be borne by those who can least 
afford it. 

If a person is forced to sue a newspaper 
or other publication for libel, that person 
will pay sales tax on his attorney’s fees 
and the newspaper will pay a sales tax 
on its attorney’s fees to protect its first 
amendment rights. 

If business persons are forced to retain 
a lawyer because of an action brought 
against them by the state government, 
not only will those business persons pay 
for their own prosecution (through their 
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taxes), but will also pay an additional 
5 percent to the state for the right to 
defend against the state’s action. 

It is ludicrous that an individual filing 
for bankruptcy will be required to pay 
the State of Florida 5 percent sales tax 
on attorneys’ fees just for the privilege 
of going broke! 

Certainly, all of us, as citizens of the 
State of Florida, realize that revenues 
must be raised to finance the operation 
of government and to provide those ser- 
vices needed by our citizens. However, 
to tax the hardships of individuals who 
in the normal course of events do not 
want to be in suit is an unfair and 
discriminatory tax. 

It is believed the medical exemptions 
will be reinstated and the reason is because 
people do not voluntarily get sick. In 
most cases, that is true for those who 
must use lawyers. Most people do not 
want to be in the courtroom, they don’t 
ask to be sued, they don’t ask to be 
injured in an accident, they don’t ask 
to face criminal charges — so why should 
they be required to pay a tax? 

Why should you as a lawyer care about 
any of this? After all, it will not be 
financially devastating to your law prac- 
tice and in fact, will be another cost 
you will have to pass on to your clients. 
You will be required to collect the tax 
and submit it to the Florida Department 
of Revenue every month. It will affect 
your clients, some of whom can barely 
afford the costs of your legal services, 
much less an additional 5 percent to 
the state. 

At the September 1986 Board of Gov- 
ernors meeting, your Board voted 32 to 
0 to go on record as opposing the imposi- 
tion of a sales tax on all legal services. 
Your Board took that action after review- 
ing various materials on Florida’s revenue 
sources and needs and after hearing an 
excellent presentation by a well respected 
lawyer and an outstanding representative, 
Sam Bell of Daytona Beach. Mr. Bell 
is the current chairman of the House 
Appropriations Committee. 

(Continued on page 16) 


EVER TRY TO FIND A CONTRACTOR, 
ARCHITECT, & INTERIOR DESIGNER 


WHO ARE ON PRECISELY THE SAME 


WAVELENGTH? 


THE FLORIDA 


No longer will coordinat- 
ing the design, construction, 
furniture selection and every- 
thing else that goes into 
creating a new office have to 
eat away at your time...and 
your bottom line. No more 
will you need to be tied up in 
mediating between profes- 
sionals. Never again will 


of the region’s most estab- 
lished general contractors. 

Working in partnership, 
these two firms provide 
the superior planning and 
construction capability you 
need. They offer everything 
it takes to design your office 
professionally and efficiently 
and to build it solidly, on 


you have to waste energy on 
unnecessary revisions and 
time-consuming rebidding. 

Now one firm offers all the services 
required to design, construct and fully furnish 
your new office. 

Corporate Design + Construction incor- 
porates the expertise of two of South Florida’s 
most reputable firms: Zyscovich Architects, 
award-winning architects and interior designers, 
and Greenberg Construction Corporation, one 


Law Offices of Leesfield & Blackburn, PA. 
General Contractor: Greenberg Construction Corp. 


Corporate 
Design 
Construction 


Law Offices of Dufresne & Bradley, PA. 
Architect/Interior Design: Zyscovich & Grafton 


schedule and on budget. 
From corporate com- 

plexes to individual offices, from foundation 

to furniture, Corporate Design + Construction 

can give you a complete turn-key package. 
For more information or to arrange a 

consultation contact Bernard Zyscovich or 

Mark Greenberg: 

Corporate Design + Construction 

7302 SW. 42nd Street, Miami, Florida 33155 

(305) 264-9977 
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Time to Serve? 


Normally, I would write this column 
a little later in the year but because of 
recent changes in the rules governing The 
Florida Bar, the election of members to 
the Board of Governors has been moved 
up. Anyone wishing to run for a seat 
on the Board of Governors must file a 
petition by 5:00p.m. on January 10. 
Making the decision to run for the Board 
of Governors is not easy. A person 
must be fully acquainted with the respon- 
sibility such a decision entails. It is a 
commitment of time, energy and finances. 

A member of the Board will spend 
on the average 20-30 hours a month 
on Florida Bar work, excluding the time 
spent at a Board of Governors meeting. 
The Board of Governors meets every 
other month throughout the state for a 
minimum of two and one-half days and 
sometimes three. The meetings begin on 
a Wednesday afternoon with committees 
meeting through Thursday morning. The 
regular Board meeting will then begin 
Thursday afternoon and will continue 
all day Friday and sometimes until Sat- 
urday at noon. 

Besides this out-of-circuit time, a 
member is expected to attend local griev- 
ance committee hearings, UPL hearings, 
meetings of local bar associations, as 
well as meet with constituents and the 
media. In addition to the Board meet- 
ings, attendance is anticipated at the 
annual meeting, midyear meeting, and 
general meeting of sections and commit- 
tees, and other special meetings during 
the year. 

The question of reimbursement of ex- 
penses has been debated a number of 
times by the Board. Each time the Board 
has decided that reimbursement should 
not be provided and that each member 
should pay for his or her own out-of- 
pocket expenses. These expenses will run 
anywhere from $600-$700 per meeting, 
depending upon the locale of the meet- 
ing and where the governor lives. 

Half of the Board of Governors run 


Executive Directions 
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for election each year. It is a staggered 
two-year term that begins upon the con- 
clusion of the annual convention of the 
year elected. There are 34 Board 
seats—one per circuit—and the others 
apportioned according to attorney popu- 
lation. There are two out-of-state seats, 
a seat for the president and president- 
elect of the Young Lawyers Section and 
for the president and president-elect of 
The Florida Bar. 

In April of next year, the Supreme 
Court will (for the first time) appoint 
two lay members to the Board of Gov- 
ernors to bring the total to 42. 

Anyone wishing to run must file a 
petition by January 10 which merely 
consists of the candidate’s name plus 
additional biographical information, sig- 
natures of five members in good stand- 
ing within the circuit, and a statement 
that the candidate will, if elected, serve. 

In reviewing the biographical data that 
we asked our Board members to com- 
plete, I found that 32 are married, their 
average number of children is two, and 
the majority were born outside Florida 
(only 12 born within the state). As to 
law schools, 16 graduated from the 
University of Florida, six from Miami, 
five from Stetson, one from FSU, and 
other law schools represented include 
New York, Vanderbilt, Yale, Cumberland, 
Michigan, Georgetown, George Wash- 
ington, Mississippi, Northwestern, Mem- 
phis, Washington and Lee. 

We have one member admitted to the 
Bar in 1951 and one admitted in 1978. 
The average number of years of admit- 
tance is 20. Eight members of the Board 
are admitted to practice in other 
jurisdictions. Most of the members of 
the Board list some type of trial practice 
as their main area. There are plaintiff 
and defense attorneys engaged in per- 
sonal injury, probate litigation, commer- 
cial and criminal litigation as well as 
those involved in real property, appellate, 
and family law. I believe that we have 
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most areas of law represented by some- 
one on the Board of Governors. Twenty- 
five members of the Board have been 
president of their local bar association. 
In reviewing the other data, we find 
that almost all members of the Board 
have been active in their local bar 
whether they have been president or 
not. Most have also been active in com- 
munity work and continue to be so. 


The Board of Governors has been 
perceived as dominated by large firms, 
but statistics do not prove this to be 
true. Nine members of the Board come 
from law firms of between one and five, 
seven between six and 10, four between 
11 and 15, two between 16 and 20, four 
between 21 and 50, and five in firms 
of greater than 50 persons. There are 
two solo practitioners on the Board as 
well as one member who is a member 
of an interstate law firm. 


If you have any interest in serving 
on the Board, now is the time to begin 
thinking about it. Will you be able to 
make the commitment? That is the big- 
gest question you must ask yourself. 
As issues become more complex and 
more issues are brought to the Board 
of Governors, meetings become more 
complicated and preparation more diffi- 
cult. Before members of the Board 
reviewed some 300 pages of material, 
now the average is 750 pages (this also 
includes grievance matters). Under our 
grievance rules, some 30 to 40 matters 
come to the Board of Governors every 
meeting. 


If you have any questions concerning 
service on the Board, I would suggest 
you call your local Board member and 
ask him or her exactly what it takes. 
The men and women who have served 
on the Board in the six years I have 
been with the Bar have been very ded- 
icated. They committed their time and 
energy toward the betterment of our 


profession. Can you? (BRD) B 


For individuals whodemand superior asset management, 
Chase Private Banking. = 


If you have substantial assets to manage, let us show you how Chase Private 
Banking can help you make the most of your money. 

Well explain how a Chase Private Banker works closely with you to set financial 

oals that best fit your needs. And how welll work in close association with your 
wyer, accountant, and other financial advisors to insure you of balanced 
recommendations. 

Weill also tell you how Chase Manhattan Trust Company of Florida is an 
integral member of Chase's global network—which includes Chase Lincoln First. So 
the financial expertise you receive won't end when the season does. 

If you have assets of $500,000 or more—or income of $250,000—contact 
us to discuss how we can help you manage and increase your wealth. 

The Chase P artnership © 1985 The Chase Manhattan Bank, N. A. /Member FDIC 
CHASE 


) BOCA RATON: BILL NICHOLS, LARRY BOYDEN (305) 392-2015; PALM BEACH: BOB O'BRIEN, BRAD GREER (305) 659-6704; NAPLES: GENE STUART, DOUG RAPP 
(813) 263-2799; GREENWICH: DON ROTZIEN (203) 661-3650; NEW YORK: GAIL SCHNEIDER (212) 730-3382; SAN FRANCISCO: JOHN DIMALANTA (415) 433-8430. 


Inns 
Court 


by Richard H. W. Maloy 


n the heart of London, history 
relives itself every day. 

Just steps away from the hustle and 
verve of this teeming city lies a treasure 
trove worthy of the inquiry of layman and 
lawyer alike. For such are the ancient, yet 
little known, Inns of Court. 

Located in the area of London where 
Chancery Lane connects High Holborn 
with the Strand and Fleet Street, the 
four Inns, Lincoln’s Inn, Inner Temple, 
Middle Temple and Gray’s Inn, are 
within a short walk of each other as 
well as the Law Society (to which most 
English solicitors belong), the Public 
Record Office (where The Domesday 
Book of 1086, and the Magna Carta 
of 1215 repose), and the Royal Courts 
of Justice. Until recently at 116 Chancery 
Lane Hammick, Sweet and Maxwell sold 
law books in a shop that has been there 
since 1799. At 93 Chancery Lane, Ede 
& Ravenscroft have been making wigs 
and robes to order since 1693. On the 
Strand at Number 229, the Wig and Pen 
Club serves mutton chops in a building 
that has existed since 1625. There is a 
pub on High Holborn, the Cittie of Yorke, 
which was founded in 1430. 

The antiquity of the area, however, 
and the underpinnings of the English 
adversarial system can be savored only 
by leaving the hustle of London and 
entering one of the Inn quads that have 
become enveloped by buildings construct- 
ed post World War II. Walking under 
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the archway that Christopher Wren 
designed in 1684, down Middle Temple 
Lane, one enters upon another world. 

“Nothing else in London,” wrote 
Nathaniel Hawthorne, “is so like the effect 
of a spell as to pass under one of these 
archways and find yourself transported 
from the jumble, rush, tumult and uproar 
into what seems an eternal Sabbath.” 

A century ago Frederic William 
Maitland declared, “No English institu- 
tions are more distinctively English than the 
Inns of Court .... Unchartered, unpriv- 
ileged, unendowed, without remembered 
founders, these groups of lawyers formed 
themselves and in the course of time 
evolved a scheme of legal education, an 
academic scheme of the medieval sort, 
oral and disputatious .... We shall hardly 
find their likes elsewhere.” History has 
not altered his appraisal. 

The Inns today offer a post graduate 
course in the art of advocacy, for no 
one may argue a case in “the law courts” 
of England or Wales unless he or she 
has been “Called to the Bar” by one 
of the four Inns. A law degree from 
an accredited university is a normal require- 
ment for admission. Students must attend 
the School of Law, which serves all of 
the Inns, and take a compulsory examina- 
tion, upon completion of one year’s study. 
Usually a thousand or so young men 
and women are enrolled here. Although 
mostly English or Welsh, they hail from 
around the world. 

The vast majority intend to spend their 
life in court; a few endure the vigorous 
training for other pursuits. The student 
body of the Inns of Court resembles 
the student body of any stateside school 
of law. They have their students’ unions, 
magazines, and intramural athletic teams. 
Hardly any of the students live in the 
Inns any more, however, and many com- 
mute from places outside London. The 
former student quarters are now rented 
as professional offices (chambers) and 
residences. Much of the Inns’ income 
is derived from these sources. 

Though time has somewhat modified 
the Inns, they adhere to their founding 
principle that a barrister is molded by 
exposing him or her to daily contact 
with the active practitioners of the pro- 
fession. “Keeping Terms,” compulsory 
dining over a two-year period in one 
of the Inns’ great halls, facilitates this 
process. The stamp is indelible. Once 
Called to the Bar, a barrister remains 
a member of his or her Inn for life, 
even if later elevated to the bench. 
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he Inns trace their origin 

almost to the beginnings of 

the common law, 1066 
A.D., the Battle of Hastings, which 
marked the successful culmination of the 
Norman invasion of Britain. Thenceforth, 
rather than depending upon a written 
code as the source of governing law, 
disputes were resolved by judges deciding 
the issues based upon the facts of each 
case. Accounts of those decisions were 
transcribed in Norman French and used 
as precedents for subsequent cases with 
similar fact patterns. Laymen became law- 
yers by acquiring a knowledge of this 
noncode oriented “common” law. The 
clergy, being men of learning, constituted 
the largest segment of those who argued 
cases in court. 

In 1292 to bring a semblance of order 
to what was becoming a chaotic situation, 
the King ordered the Lord Chief Justice 
and certain other judges to select a limited 
number of lawyers for service in their 
courts. A knowledge of the law, particu- 
larly the common law of the realm, was 
no longer to be self-taught, but acquired 
through the assistance and guidance of 
those experienced in that discipline. Men 
who wished to pursue the study of law 
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The Royal Courts of Justice on the Strand 


grouped around judges and practitioners 
and lived together in hostels or “inns.” 

Since records from those days are frag- 
mentary, a certain amount of conjecture 
is required to trace the origins of the 
Inns. There is sufficient history, however, 
to document some broad outlines of the 
Inns’ development. 

In the year 1118 A.D., a few Crusaders 
formed, in Jerusalem, the religious Order 
of the Holy Sepulchre of Knights 
Templar, for the protection of pilgrims 
on their way to the Holy City. Shortly 
after their organization the Knights 
opened a house in London, relocating 
in 1162 to a meadow which sloped 
gradually, from what is now Fleet Street 
to the Thames. The area became known 
as the New Temple. The Templars 
remained there until the order was 
suppressed by the crown in 1312 and 
occupancy of the lands given to the 
Knights Hospitallers of St. John of 
Jerusalem, a religious order which 
likewise had its genesis in the Crusades. 

A group of students rented space from 
the Knights Hospitallers sometime 
around 1338 and acquired the name, 
Inn of the Temple, from the New Temple 
area in which they were situated. It may 
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be only surmised that the burgeoning 
growth of the student body caused The 
Temple’s schism into two inns. We know 
from an extant last will and testament 
executed in August of 1404 that on that 
date there was a Middle Temple. A letter 
of October 1, 1440, has established that 
as of that time there existed an Inner 
Temple. More exact dates are unavailable. 
Inner Temple is situated closest to the 
City of London. Adjacent to it is Middle 
Temple. The records do not reflect that 
an “outer” temple ever existed as an Inn of 
Court. 

In the 14th century about a half mile 
north of the River Thames, along what 
is now Chancery Lane, Henry de Lacy, 
Earl of Lincoln, possessed sizable 
holdings. The Earl, being interested in 
the law, gathered a group of lawyers 
and students about him, and thus 
Lincoln’s Inn was founded. Lacy made 
provision for the lawyers to remain after 
his demise; they have never left. 

Off to the north of Lincoln’s Inn, 
Reginald de Grey, a judge, sublet to stu- 
dents of the law a portion of his premises 
sometime prior to 1370. Gray’s (not 
Grey’s due to an 18th century conversion 
for reasons unknown) Inn, therefore, at 
age 600 plus, is the junior of the Inns 
of Court. 


rom their earliest times the Inns 
have been organized on a three- 
tier hierarchy. The students 
(called “inner barristers” due to the place 
they occupied during lectures) are in the 
lowest stratum. Next are the barristers, 
those who have been Called to the Bar. 
The third tier is composed of the senior 
barristers, called Masters of the Bench 
—or “Benchers.” They form the govern- 
ing body of the Inn. The Inns sometimes 
elect honorary benchers. Winston Churchill 
was an honorary bencher of Gray’s Inn. In 
1943 Queen Mary became the first lady 
bencher when she was honored by Lincoln’s 
Inn, and Princess Margaret was sub- 
sequently elected a bencher. Americans 
too have been named honorary benchers. 
William Howard Taft and Chief Justice 
Warren E. Burger were so honored by 
Middle Temple. Dwight Eisenhower and 
Dean Acheson were honorary benchers of 
Lincoln’s Inn. Gray’s Inn has bestowed the 
honor on Justice Sandra Day O’Connor. 
The chief executive officer of an Inn 
is the treasurer, chosen from the ranks 
of the benchers, usually on seniority basis. 
Some famous persons have occupied this 


position. The first King’s counsel, Francis 
Bacon, was treasurer of Gray’s Inn in 
1608; William Pitt was treasurer of 
Lincoln’s Inn in 1794; Queen Elizabeth 
was treasurer of Middle Temple in 1949. 
In time, a paid official, the under-treas- 
urer, became the chief administrative 
officer. Cooks, gardeners, porters, 
chambermaids (called laundresses) and 
stewards (called manciples) as well as 
office staff make up the retained 
personnel. In 1387 Geoffrey Chaucer 
immortalized the manciple in The 
Canterbury Tales: 

There was a manciple from an inn of court, 

To whom all buyers might well resort 

To learn the art of buying food and drink; 

For whether he paid cash or not, I think 

That he so knew the markets, when to buy, 

He never found himself left high and dry. 

In the early days of the Inns many 
literate laymen desired to learn merely 
the drafting of writs and other legal docu- 
ments, rather than the art of advocacy. 
As a result, in the 14th century there 
sprang up some 10 or 11 separate inns, 
called Inns of Chancery. Thus began the 
distinction in the English legal system 
between barristers and solicitors. By the 
end of the century many of the Inns 
of Chancery came under the control of 
one of the Inns of Court. As the legal 
profession increased in size, the functions 
of the Inns of Chancery were taken over 
by other professional associations through- 
out the country. During the 19th century 
those inns were disbanded and their 
premises sold. What few of their 
buildings remain are occupied by busi- 
nesses or other private interests. 

In the 15th and 16th centuries, despite 
the severity of the studies, many students 
enrolled merely for the purpose of 
securing a general education; the curric- 
ulum of the universities was for the most 
part limited to ecclesiastics. Men such 
as Sir Francis Drake and Sir Walter 
Raleigh joined Middle Temple more for 
social refreshment and general education 
than they did for legal training. 

The great English poet Edmund Spenser, 
though not a lawyer, was a habitue 
of the Temples, and in 1559 rendered a 
description of Middle Temple buildings 
in his epic poem “Prothalamion.” Poet 
Laureate Ben Jonson in 1616 observed 
that the Inns were “the noblest nurseries 
of humanity and liberty in the Kingdom.” 
Izaak Walton, a contemporary and friend 
of Jonson, had a shop on Fleet Street 
and lived on Chancery Lane. Jonson, 
Walton and the great poet and Dean 
of St. Paul’s, John Donne (of Lincoln’s 
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Inn), formed the nucleus of the literary 
world of that time. 


enry Fielding, a member of 

Middle Temple, upon com- 

pletion of his monumental 
work, The History of Tom Jones, in 
1749, abandoned the law to follow a 
career of social reform. The renowned 
English poet William Cowper was a 
member of Inner Temple in 1754. The 
lexicographer and poet Dr. Samuel 
Johnson lived at Number | Inner Temple 
Lane from 1760 to 1765. The house has 
been razed but “Dr. Johnson’s Buildings” 
today stand on the site. The poet, 
playwright, novelist Oliver Goldsmith, 
after he wrote The Vicar of Wakefield 
on Fleet Street, lived in Gray’s Inn and 
Middle Temple. He is buried just inside 
the Temple grounds. James Boswell, the 
biographer of Dr. Johnson, in the April 
6, 1763, entry of his London Journal 
describes a day at the Temple: 


We then walked into the City, and then 
strolled about the Temple, which is a most 
agreeable place. You quit all the hurry and 
bustle of the City in Fleet Street and the 
Strand, and all at once find yourself in a 
pleasant academical retreat. You see good con- 
venient buildings, handsome walls, you view 
the silver Thames. You are shaded by venerable 
trees. Crows are cawing above your head. 
Here and there you see a solitary bencher 
sauntering about. 


Charles Lamb was born in Inner Temple 
and lived there at varying periods through- 
out his life. In the gardens of Inner Temple 
a plinth contains a notable quotation 
from Lamb to the effect that “Lawyers 
were children once .... ” 

From May of 1827 to November in 
the following year Charles Dickens, then 
a lad of some 16 years, worked as a 
clerk in the chambers of an attorney 
in Gray’s Inn. Abandoning the law to 
journalism and the world of literature 
which he created, Dickens never forgot 
his early training ground. In Bleak House 
he recounts a day in the life of Richard: 


Richard . . . walks thoughtfully on, and turns 
into Lincoln’s Inn, and passes under the shadow 
of the Lincoln’s Inn trees. On many such 
loungers have the speckled shadows of those 
trees often fallen; on the like bent head, the * 
bitten nail, the lowering eye, the lingering 
step, the purposeless and dreamy air, the good 
consuming and consumed, the life turned sour. 


The great English novelist, William 
Makepeace Thackeray, who was called 
to the Bar by Middle Temple in 1834, 
and who once had chambers in Gray’s 
Inn, described, in “Pendennis,” a typical 
Sunday evening at Middle Temple: 


On the Sunday evening the Temple is com- 
monly calm. The chambers are for the most part 
vacant. The great lawyers are giving grand 
dinner-parties at their houses in the Belgravian 
or Tyburnian districts; the agreeable young 
barristers are absent attending those parties. . . . 

The names of those members of the 
Inns who have contributed to the law 
are legion. Edward Coke (of Inner 
Temple), Sir Francis Bacon (of Gray’s 
Inn), and William Blackstone (of Middle 
Temple) are but a few. William Howard 
Taft in 1922 wrote: “I feel strangely 
moved, finding myself sitting here in the 
home of Blackstone, in the very cradle 
of the common law of England and of 
America.” 

For years the Temples have had strong 
ties with America. That great defender 
of the liberties of the colonists, Edmund 
Burke, lived just within Inner Temple 
Gateway in 1750. The Articles of Confed- 
eration were drafted by a Middle Templar. 
Peyton Randolph, the first President of 
the Continental Congress was Called to 
the Bar by Middle Temple. Of the 
signatories to the Declaration of Indepen- 
dence five were from Middle Temple and 
one was from Inner Temple. Three Middle 
Templars were signatories to the U.S. 
Constitution. John Rutledge, before he 
became the second Chief Justice of the 
United States Supreme Court, was a bar- 
rister of Middle Temple. The Middle 
Temple library contains one of the largest 
collections of American law books of 
any library outside the continental limits 
of the United States. 

Lincoln’s Inn has produced a number 
of statesmen on both sides of the Atlantic: 
Sir Thomas More, Oliver Cromwell, 
Benjamin Disraeli, William Penn, and 
William Pitt. Prime Minister Margaret 
Thatcher read for the Bar in Lincoln’s 
Inn Library in the early 1950’s. 


y the 16th century the swelling 
of their student ranks necessi- 
tated construction of new and 
larger facilities. When in 1610 certain 
Inner Temple construction used timber, 
lath and plaster, instead of the usual 
brick, the result was referred to as “the 
paper buildings.” Their replacements, 
which appeared in 1838, and stand there 
today, still bear that appellation. The 
“stone buildings” of Lincoln’s Inn, largely 
completed by 1780, remain to this day 
quite functional. 
Of primary concern to the original archi- 
tects of the Inns was the hall. Usually 
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referred to without the definite article, 
“hall” was then, and is now, the focal 
point of every Inn of Court. 

Three years before Columbus sailed 
for the New World Lincoln’s Inn com- 
pleted its “replacement” hall. Though 
refurbished and changed somewhat over 
the years, that same building, designated 
as “Old Hall,” remains in service. “New 
Hall,” in which many of the main 
functions are now held, was opened by 
Queen Victoria on October 30, 1845. 
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Gray’s Inn hall was “re-edified” in 1556. 
The entire building was destroyed by the 
air raids of 1941; only its 16th century 
walls remained. The restoration is a splen- 
did example of Tudor architecture. The 
magnificent screen, installed in 1588, is 
constructed of Spanish chestnut, taken 
from a galleon of the Spanish Armada. 
The commander of the English fleet which 
destroyed the Armada was a member 
of Gray’s Inn. 

Middle Temple’s Hall was completed 
in 1576. Its hammerbeam ceiling rises 
47 feet and is considered one of the 
most stately examples anywhere of 
Elizabethan architecture. Complementing 
Gothic windows, the screen represents 
a rare example of renaissance artistry. 
In a prominent place stands the “Cup- 
board,” a table upon which students 
Called to the Bar by Middle Temple sign 
the roll of barristers. It was made from 
the wood of the Golden Hind, on which 
Middle Templar Sir Francis Drake cir- 
cumnavigated the world in the 16th cen- 
tury. It is uncertain when Inner Temple 
built its first hall. One constructed in 


1868 was destroyed by bombing in 1941. 
Its successor was built in 1958, on the 
original site, with a ceiling rising to a 
height of 40 feet. A 15th century fireplace 
is put to use each winter. 

Though instruction is now for the most 
part conducted in the School of Law, 
the hall was formerly the classroom 
and dining room for each Inn. It still 
has many important functions, not the 
least of which is the serving of lunch 
each day, except during vacation time, 
as well as dinner during the four terms 
of the legal year—Michaelmas (October 
and November), Hilary (January and 
February), Easter (March, April and 
May) and Trinity (June and July)—and 
on certain special occasions. 

One of the most celebrated uses of 
hall occurs on Call Day when successful 
candidates are “Called to the Bar” by 
his or her Inn. It is here that barristers 
who become benchers are “Called to the 
Bench.” Moots and lectures are also con- 
ducted there. In earlier days court was 
held in several of the Inns’ halls. On 
occasion hall has been the scene of affairs 
of state—Sir Winston Churchill first met 
President Franklin Roosevelt in Gray’s 
Inn Hall. On the lighter side, concerts, 
parties (Christmas is a particularly 
popular season) and even wedding 
receptions are held there. Plays have 
always been an important feature. 
Shakespeare’s Comedy of Errors was first 
given in Gray’s Inn Hall in 1594. Shakespeare 
acted in his Twelfth Night when Middle 
Temple produced it during Christmas 1601. 

After hall, the most prominent feature 
of an Inn of Court is its chapel. 

The oldest and most interesting of all 
the Inns’ chapels is St. Mary’s, the Tem- 
ples’ church. When the Knights Templars 
settled in the area, they constructed a 
round church on the model of the Church 
of the Holy Sepulchre in Jerusalem. It 
was completed in 1185. The church and 
its underground passages have been used 
for centuries as a burial ground. When 
a stone coffin was opened in 1810 the 
bones of a child believed to be William 
Plantagenet were found at the foot of 
its adult occupant. William’s father, Henry 
III, was buried there in 1256. The work 
of cataloging the graves proceeds to this 
day; underground workmen must be care- 
ful to avoid stepping on exposed skele- 
tons as they traverse the dimly lit passages. 
There are only five other round churches 
in England dating back to this period— 
Cambridge, Clerkenwell, Little Maplestead, 
Ludlow Castle and Northampton—but 
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the Temple Church is the largest and 
reputed to be the finest. 

The chapel at Lincoln’s Inn was com- 
pleted in 1623. Most of the pews in use 
today are original. Designed by the gifted 
17th century architect Inigo Jones, its 
exterior is Gothic. Reginald Heber was 
preacher here in 1822. The most unusual 
feature of this building is an open air 
“undercroft” at ground level, formed by 
the pillars on which the structure stands. 
It is a kind of cloister which, in past 
days, prompted unwed mothers to leave 
their unwanted infants within the 
protection of its columns, so that the 
Inn would provide for them. Many were 
so cared for and grew up with the 
surname “Lincoln.” Tom Jones was 
filmed here. 


place of worship has stood 

on the site of Gray’s Inn 

Chapel since 1315. In 1941 
the chapel was completely destroyed by 
air attack but has been rebuilt. The center 
panel of the east window depicts Thomas 
a Becket, whose image was removed from 
the chapel’s window in 1539, under orders 
from Henry VIII. 

The Inns are no longer tenants. Each 
owns its situs’ freehold. Lincoln’s Inn 
acquired its land in 1580, the Temples 
in 1608 and Gray’s in 1734. 

The grounds of the Inns are so truly 
lovely that focusing on a few areas for 
comment is difficult. There is, of course, 
Lincoln’s Inn Fields. Historian W.J. 
Loftie, states: “The view out toward 
Lincoln’s Inn Fields from within the west- 
ern boundary wall is not exceeded by 
any other in London.” Francis Bacon 
laid out Gray’s Inn gardens (called “The 
Walks”) in 1606. He referred to them 
as his “purest pleasure.” Charles Lamb 
stated, “They are still the best gardens 
of any of the Inns of Court.” Dickens 
describes Middle Temple’s gardens in 
Martin Chuzzlewit: 


The day was exquisite; and stopping at 
all, it was quite natural—nothing could be 
more so—that they should glance down 
Garden Court; because Garden Court ends 
in the River, and that glimpse is very bright 
and fresh and shining on a summer’s day. 


And still, on most any summer’s day 
nothing seems more natural than to see 
workers from the business offices nearby 
enjoying their lunch under the shade of 
the trees within sight of the river. 
Shakespeare in King Henry VI im- 
mortalized Middle Temple’s gardens as 
the place in which the War of the Roses 


began. The Earl of Warwick says: 

I love no colours, and without all colour 
Of base insinuating flattery 
I pluck this white rose with Plantagenet. 
to which the Earl of Suffolk replied: 

I pluck this red rose with young Somerset 
And say withal I think he held the right. 

The roses still bloom in Temple Gar- 
dens. 
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The Temple Church 


With the development of the printing 
press the importance of the Inns of Court 
began to diminish. Students realized that 
they could learn the law faster by reading 
books than by attending “readings” 
(lectures) and moots. The system of legal 
education which had been offered by 
the Inns broke down almost completely 
when, in 1677, readings ceased. For the 
next 200 years the Inns remained in a 
state of quiescence. 

It was during this period that “keeping 
terms,” a custom which still prevails, had 
its beginnings. “Keeping terms” is simply 
a requirement that before being Called 
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to the Bar as a barrister of the Inn one 
must have eaten a certain number of 
dinners in hall; and such was considered 
equivalent to having attended readings. 
What was commenced probably as a 
blandishment to sagging enrollment 
became a didactic institution. 

Under modern rules the Inns require 
each student to partake of a certain 
number of dinners in each six terms over 
a two-period. Though the requirement 
of a bar examination means that today’s 
student may not simply “eat his way 
into court,” dining is still considered a 
very essential part of the educational pro- 
cess. Rather rigid rules have been set 
down to ensure that conversation takes 
place. As an example, in Middle Temple 
members and their guests dine in “messes” 
of four, seated in order of seniority; the 
most senior being designated “the cap- 
tain.” No member of a “mess” may speak 
to a member of another “mess,” except 
“for one Captain asking another Captain 
to pass the salt.” Hall is closed 10 minutes 
before dinner, and thereafter permission 
from the treasurer must be secured before 
leaving. Food is served in order of senior- 
ity. In addition to the “messes” there 
is an “Ancients’ ” Table, reserved for the 
most senior of the benchers. They are 
given certain perquisites, such as an issue 
of free beer and toast to eat with their 
soup. 

The 19th century saw a rebounding of 
the Inns, spurred by the enormous increase 
in activity of the law courts. The Coun- 
cil of Legal Education, established in 1852, 
promulgated a formal curriculum for stu- 
dents aspiring to be called to the bar. 
In 1872 the bar examination, which had 
previously been voluntary, became com- 
pulsory. Ten years later the law courts 
moved from Westminster Palace, where 
they had sat from time immemorial, to 
the place on Strand across from where 
Temple Bar once marked the entrance 
to the City of London. In June of 1964 
aschool of law was built at Number 4 Gray’s 
Inn Place. Students from all of the Inns 
attend joint classes there. The curriculum 
and method of instruction are not unlike 
those found in any accredited American 
law school. In 1974 a senate of the Inns 
of Court and the bar was established 
as the governing body of the legal pro- 
fession, and among other things, for the 
purpose of disciplining all barristers of 
the land. By 1977 the number of practic- 
ing barristers had increased to 4,000. The 
1980’s has seen a steady rise in the number 
of barristers, and considerably more 
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women entering the profession. 

After being Called to the Bar the bar- 
rister must put in a year’s pupilage 
with a senior barrister. Then there is 
the search for often overcrowded “cham- 
bers” of his own, usually shared with 
10 to 20 other barristers. While in time 
the barrister will probably earn a 
comfortable living, the chance of becom- 
ing rich is quite problematic. The stu- 
dents are not insensitive to these factors, 
and yet they pursue. The satisfaction 
achieved in having properly presented 
one side of an issue of fact in a court 
of law must be experienced, for it cannot 
be described. Observing these young 
people pursuing their calling with an 
almost religious fervor, one would never 
even consider asking why they do it. 

As the world races toward the 21st 
century the Inns of Court will continue 
to meet the unknown challenges that lie 
ahead and cherish their traditions, but 
they do not cling to them. Though the 
Temple grounds and Lincoln’s Inn may 
be the only places in London still illu- 
minated by gas lights, it is not unusual 
these days to find a computer in a 15th 
century library. 

In Middle Temple’s Essex Court, a 
reminder proclaims: “Vestigia nulla re- 
trorsum”—the downhill path is easy, but 
there is no turning back. Those words seem 
to exemplify what the Inns of Court are all 
about. B 


Editor’s Note: The Florida Bar Journal 
is grateful to Editorial Board member 
George C. J. Moore, Barrister of Inner 
Temple, for his assistance in acquiring 
illustrations for this article. 


Richard H. W. Maloy received a 
A.B. degree from Dartmouth College, 
a J.D. from Columbia Law School, 
and an LL. M., from the University of 
Miami School of Law. He was ad- 
mitted to practice in Florida in 1953. 


A Florida Lawyer 
Looks at the British Bar 


‘Torts and Tea 


By Delbridge L. Gibbs 


any strange orders were 

written during World War 

II. Some were anything 
but warlike, and it was one of those that 
took me out of Germany and put me 
to work for a firm of British solicitors. 

Soon after V-E day, part of an exten- 
sive educational program by the army 
was to introduce the civilian soldier to 
his European counterpart in whatever 
trade or profession the soldier might have 
been interested before Pearl Harbor. My 
orders read “for the purpose of studying 
with the Law Society, London.” 

November 1945 found me looking for 
Gray’s Inn, or rather what was left of 
it, in the Holborn section of London. 
Land mines, high explosives and rocket 
bombs had taken their toll on what was 
once a lovely and picturesque Inn of 
Court. I soon found the Raymond Build- 
ings, a single long three-story brick struc- 
ture that might easily pass for a dilapi- 
dated college dormitory. I climbed a well- 
worn stone stairway to the second floor 
and came to the offices of Rubinstein, 
Nash and Company, Solicitors. 

The first introduction to “my firm” 
was a dark, mouldy, earthy-smelling room 
with a large forbidding black safe piled 
high with old corporate seals, an umbrella 
stand, and a number of straight-backed 
chairs. These could easily have been the 
chambers of Messrs. Dodson and Fogg 
of Pickwick Papers, and indeed Dickens 
had occupied a flat in these same build- 
ings when he was a law clerk. 

A little round face peered over the 
high wainscotted partition at the far 
corner of the room and inquired in a 
squeaky but belligerent Cockney what 
my business was. After getting a better 
look at me, out popped a 15-year-old 
girl, a wartime “office boy,’ who 
announced “You’re the American that’s 
to be with us.” 


The senior partner was a pleasant, keen- 
eyed man in his 50’s. His desk was stacked 
with papers, and the walls of his room 
were lined with books, old English prints 
and large black filing boxes on which 
were lettered the names of clients. Mr. 
Stanley, one of the three Rubinstein broth- 
ers who were partners in the firm, gave 
me a most cordial welcome. After question- 
ing me good-naturedly about my training 
and experience, he announced that I 
would work with his brother, ‘Mr. 
Ronald,” who handled all of the litiga- 
tion. Mr. Ronald, thin and slightly stoop- 
shouldered, introduced me with good 
humor and sharp wit to the English prac- 
tice of law. 

Over a typical English wartime lunch 
at the Law Society, Mr. Ronald explained 
the difference between a solicitor and a 
barrister. Only barristers have a right 
to appear in open court on behalf of 
clients, while solicitors may represent per- 
sons in a myriad of matters not requiring 
litigation. For instance, a solicitor nor- 
mally handles all the details connected 
with the conveyancing of real estate and 
the administration of estates. He draws 
wills, deeds, leases, powers of attorney 
and advises clients on all sorts of business 
and personal matters. Should a dispute 
arise that cannot be settled out of court, 
then a barrister must be engaged to bring 
the case to trial for he alone may appear 
before the High Court of Justice, the 
Privy Council and the House of Lords. 
Like most young law students, I had 
always imagined myself as a potentially 
great trial lawyer and so it was with 
some disappointment that I learned that 
my English friends were mere “office 
lawyers.” 

A small table was brought into Mr. 
Ronald’s office for me, and I was allowed 
to sit in on every conference with clients 
which interested me, except, of course, 
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when the matter was of such a personal 
nature that my presence might embarrass 
the client. The law itself was not markedly 
different from that which I had studied. 
The variances were no greater than one 
might find in going from state to state 
in this country, and even the wartime 
regulations, although decidedly more strin- 
gent than ours, were very similar in prin- 
ciple. 

The striking differences that I immedi- 
ately noted were in the mechanics and 
superficialities of practicing law. Most 
American attorneys attempt to have a 
neat, modern, sometimes luxurious, effi- 
cient-looking office. To the British lawyer, 
this sort of thing would be rank heresy, 
and more important, detrimental to his 
practice. According to Mr. Ronald, “Our 
clients would not have the same confi- 
dence in us if we were to occupy such 
quarters.” 

Except for what obviously was a most 
grudging acceptance of the typewriter, 
the telephone, electric lights and indoor 
plumbing, little change has taken place 
since the direct forebears of the present 
firm first occupied it in 1825. Almost 
perversely, the telephone was placed at 
the far end of the table and each time 
it rang, Mr. Ronald had to get up from 
his seat at the center of the table and 
walk two or three steps to answer it. 
To the suggestion that a longer extension 
cord be installed, so that the telephone 
would be nearer, Mr. Ronald blandly 
explained, “It has always been there, and 
I’ve quite got used to it, you know.” 

Each case in a British law office 
becomes a “bundle.” This bundle consists 
of all the papers relating to a particular 
matter at hand, each of which is folded 
lengthwise and attached to the others 
by a small brad at the upper right hand 
corner of the sheet. As the documents 
grow so voluminous that they cannot 
be accommodated on a single brad, another 
bundle similarly composed is begun with 
another brad. The packets, as they multi- 
ply, are simply tied together with a piece 
of red tape (which to my mind is an 
eloquent explanation for the idiom). 

There is no especially assigned place 
in the office where each bundle should 
be lodged; it’s simply a matter of discover- 
ing where it was left by the last person 
using it. Mr. Ronald ingeniously placed 
all of the bundles which he expected 
to use the following day upon the 
mantelpiece over the little open-flame gas 
heater that occupied the fireplace. Of 
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course, if a matter requiring reference 
to a bundle came up unexpectedly, his 
secretary of 25 years often had a real 
job of searching for it. 

The usual method of studying law is 
by working in a solicitor’s office as a 
clerk, attending certain prescribed lec- 
tures and passing examinations. One study- 
ing for admission to practice is called 


Most American attorneys attempt 
to have a neat, modern ... office. 
To the British lawyer, this 
sort of thing would be 
rank heresy ... 


“articled clerk,” and is so named because 
he must sign an actual deed with a solic- 
itor for his period of training. The clerk 
is obliged to pay the solicitor a premium 
for the privilege of apprenticeship as well 
as the stamp duty on his “articles.” The 
period of apprenticeship is five years, 
although only three years is required for 
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those clerks holding a law degree. The 
course of study and the examinations 
are entirely supervised by the Law Society 
in London, a private organization not 
unlike our bar associations. 

Almost every law office has several 
“unqualified clerks,” who have no desire 
to become admitted to practice but who 
frequently do a considerable amount of 
legal business. It is not uncommon for 
these unqualified clerks to have been with 
a particular firm for 25 or 30 years. 
Having begun as office boys, they fre- 
quently become recognized as authorities 
in their particular fields. 

When I told Mr. Ronald of the Amer- 
ican fee system, he was thoroughly 
amazed. Most of the charges made by 
a solicitor in England are minutely fixed 
by statute and it is unlawful to exceed 
them. It is likewise impossible to take 
a case on a contingent basis. 

As in most British offices, legal or 
otherwise, the ritual of tea was invariably 
observed. Each morning after 10 o’clock 
and every afternoon at 4:00, a cheerful 
if cheeky little girl would breeze into 
each office with a steaming pot of tea, 
and all manner of business would cease. 
If a client’s business kept him past his 
appointment into tea time, the infallible 
British courtesy demanded that he too 
be included. Fortunately the army’s post 
exchange rations frequently included a 

(Continued on next page) 
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few cellophane-wrapped cookies which 
I would always bring for tea time. With 
strict wartime rationing, these “biscuits,” 
made that particular day’s tea time a 
real event, and the stock of “that Yank” 
went up measurably about the office. 
Even without sugar and with very little 
milk, tea time was a most delightful break 
in the day’s business. 

Although I conducted many patient 
explanations of the distinctions between 
the federal government and the various 
state governments, my British friends 
never quite grasped the reason for having 
the then 49 separate bodies of law. 

Much as been written about the pomp 
and circumstance of the English court- 
room, and I can only assure you that 
the scene is exactly as advertised. Both 
the barristers and judges wear long, flow- 
ing black robes, starched white collars 
and rather elaborately contrived grey wigs, 
just as depicted in the famous Spy car- 
toons of the 1880’s. There’s a slight vari- 
ance in the style of the collars and wigs 
worn by the judiciary and those of the 
barristers, but it only lends to the effective- 
ness of the overall picture. 

Courtroom procedure in British tri- 
bunals is not fundamentally different from 
that of many so-called “code states” in 
America. The court is “m’lord” rather 


than “your honor.” There are two grades 
of barristers: the K.C. or King’s Counsel 
and the junior counsel. To become a 
King’s Counsel, a barrister must apply 
to the Lord Chancellor “to take silk.” 
If the applicant has practiced with dis- 
tinction for a number of years, the recom- 
mendation will be made, and he is then 
appointed by the King. 

Upon becoming a K.C., the barrister 
is said to “have taken silk,” and that is 
exactly what happens - he sheds his drab 
“stuff” gown for a shiny black silk one. 
He can no longer appear against the 
Crown without its permission. This is 
simply a nominal throwback to the days 
when the Crown took all of the best 
men for its own use. Nowadays, however, 
the permission is always forthcoming, and 
K.C.’s are on occasion defending counsel 
in murder trials. 

My month with the Rubinstein firm 
was much too short. As was the case 
with so many wartime friendships, we 
only began to know and like each other 
when I had to move on. With all their 
traditional customs, they were lawyers 
in the highest sense of the word — men 
of good will and sound learning who 
were very kind to a brash young Ameri- 
can away from home. They even taught 
him to enjoy hot tea! 


Gibbs as he looked in the 1960's. 

Delbridge L. Gibbs, Jacksonville, 
wrote this article in the spring of 
1946 just after he had returned from 
Europe. During a recent move of 
his firm, Marks, Gray, Conroy & 
Gibbs, P.A., to new offices, he was 
looking through some old files and 
found this article that he had written 
40 years ago. 

Gibbs was president of The Florida 
Bar in 1963-64, having served as a 
member of the Board of Governors 
since 1958. He is a past president 
of the Jacksonville Bar Association, 
a graduate of the University of 
Florida College of Law, and has prac- 
ticed law in Jacksonville since 1940. 

The Journal prints Gibbs’ reflec- 
tions about the Inns of Court as a 
sidepiece to Richard H. W. Maloy’s 
current observations to illustrate how 
legal traditions remain changeless. 


President’s Page 
(Continued from page 4) 


While your Board of Governors recog- 
nizes the fact that Florida may need addi- 
tional revenues in the near future to 
finance programs for what has become 
the fastest growing state in the United 
States, it is believed that generating the 
revenue for the state from its citizens’ 
legal misfortunes is bad social policy and 
jeopardizes its citizens’ access to the courts 
in the protection of their legal rights. 

If you agree with the Board of Gov- 
ernors’ decision to oppose this 5 percent 
tax on your clients, what can you do 
about it? 

You should: 

®@ Contact your local House and Senate 
members and tell them why the “sunset” 
of legal fees should be repealed next 
session and give them examples of how 
it will affect your clients. This is important 
because your comments will be listened 
to and remembered by your representative 
or senator. Remember that you too are 
voters and taxpayers and that you help 
keep these legislators in office. 
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®@ You should review your files and 
notify your clients who will be adversely 
affected by this tax after July 1, 1987. 
They need to understand just what it 
will mean to them. I, at every oppor- 
tunity, speak to civic and professional 
organizations about this issue. I also com- 
municate with our legislators who will 
be dealing extensively with the leaders 
in the House and the Senate. However, 
the Board of Governors alone cannot 
defeat this exemption. We need your help 
and you in turn should get help from 
your clients. 

@ It would also be extremely helpful 
if you contact your local Board of Gov- 
ernors member and give concrete exam- 
ples of how this tax will adversely affect 
your clients. 

Public perception will be thet this is 
a tax on lawyers’ earnings. It is not; it 
is a tax that will be borne by the clients 
and that needs to be conveyed over and 
over again to the citizens of the State 
of Florida. It is in fact a tax on consumers 
of legal services and they must pay it, 
not the lawyers. 

You will be hearing more about this 


in The Florida Bar News as further informa- 
tion develops as to what course the legis- 
lature will be taking in enacting the sunset 
provisions. 

I believe that this is an issue of primary 
concern to the members of The Florida 
Bar and you should be involved in this 
issue on behalf of your clients. If you 
do not become involved, then you will 
begin collecting a sales tax on your legal 
fees on July 1, 1987. If you do not become 
involved, then do not blame The Florida 
Bar for not taking action because you 
are The Florida Bar! There will be little 
our legislative representatives can say to 
the legislature once the tax is imposed. 
Remember, once the state has the money 
it will be much harder to get lawmakers 
to give it up than to stop them from 
getting it in the first place. Coliectively, 
we have more than 29,000 attorneys who 
practice within the state. With participa- 
tion from all of you, we will have a 
good chance of reinstating the sales tax 
exemption. Now is the time to act. We 
need affirmative action, both from the 
House and the Senate and without your 
help, we can’t do it. BJ 
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SERVICE 
THAT SUITS 
YOU TO 

A TEA. 


Asan attomey, you realize 
that title insurance is a 
business in which speed, 
accuracy and know-how are 
vital. And that makes good 
service absolutely essential. 

At The Fund we're fond of 
saying that our service suits 
you to a tea. 

We think it's a fitting 
phrase. After all, just as you’d 
expect a tea to be strong, 
fresh and well-seasoned — 
well, aren't these the very 
qualities that make for a 
trusted title insurance 
company? 

We certainly think so. 

Our service orientation 
can be seen in things both 
large and small. Whatever 
size policy, The Fund is 
thoroughly capable — 


the result of over 36 years’ 
experience in Florida real 
estate law. Our aim is to 
make sure everything is 
legal, proper and problem- 
free. 

That's service. But then, 
the Fund has always been 
pledged to working with you, 
not against you. 

So please think of us when 
your thoughts turn to title 
insurance. Or tea for that 
matter. And don't hesitate to 
call if you think we can be of 
help. Because when it comes 
to serving the attomey, we 
never run out of steam. 


— Charles J. Kovaleski 
President 
Attomeys’ Title Insurance Fund 


THE FLORIDA BAR JOURNAL/NOVEMBER 1986 17 


Insurance Fund 


— 
Orlando, Florida 


CH 
1816-1986 


ap, 
fle COMMONWEALTH LAND 
TITLE INSURANCE COMPANY 
A Reliance Group Holdings Company 


126 E. Lucerne Circle, Orlando, FL 32801 — FL. WATS: (800) 432-8518 — (305) 425-6121 


1s: 


Firm 
for. 
isappropriation 


by Raymond T. Elligett, Jr. 


magine arriving at your law firm one morning to find 
one of your fellow attorneys had invested money a 
on behalf of some clients in a deal which turned sour, Ce 

and then absconded to parts unknown with additional ial 
client funds. Numerous questions would immediately come to 
mind: what is the law firm’s liability for these actions? What 
personal liability do you have? Does the firm have insurance 
that will cover these actions? 

Obviously the attorney who misappropriated the funds 
is personally liable. Although one’s initial reaction might be 
that there should be no firm liability since law firms 
are not in the business of investing money and should 
not be responsible for a criminal act, recent case law gen- 
erally holds that these are factual questions that turn on 
the circumstances of the particular case. 

This article examines conflicting cases on when an 
individual attorney’s actions subject his firm to lia- 
bility and the insurability of such actions but first con- 
siders differences in an innocent attorney’s personal liability 
in partnerships and professional associations.! “ 

The firm’s status should not affect the liability attaching to the firm itself. F.S. [.7-" 
§621.07 (1985) authorizing professionals to incorporate and the Florida Supreme }>?: 
Court opinion, Jn re Matter of The Florida Bar, 133 So.2d 554, 556 (Fla. 1961), }- 
permitting lawyers to so organize both recognize that the corporate entity will }-* 
be liable for its members’ acts and that the traditional professional relationship }:> 
should not be altered. The difference lies in the individual liability of other f: 
attorneys who are partners in the partnership or shareholders in the professional [°.::-. 
association. The statute specifically provides that in the shareholder (P.A.) situa- }2:*" << 
tion an individual is personally liable only for negligent or wrongful acts committed 
by him or by any person under his direct supervision and control, but beyond 
that, a shareholder’s personal liability is no greater than a shareholder in a 
traditional corporation.2 The professional association itself is liable up to the 
full value of its property for negligent or wrongful acts or misconduct commit- 
ted by its officers, agents, or employees while they are engaged on behalf of the 


(Continued on next page) 
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corporation in the rendering of profes- 
sional services. F.S. §621.07 (1985). 

By contrast, the Uniform Partnership 
Act, as adopted in Florida, provides that 
the partnership is liable for any wrongful 
act of a partner acting in the ordinary 
course of the business, or when a partner 
acting within the scope of his apparent 
authority receives money or property of 
a third person and misapplies it. F.S. 
§§620.62, 620.625 (1985). The partnership 
statute, F.S. §620.63 (1985), further pro- 
vides that all partners are liable jointly 
and severally for such acts chargeable 
to the partnership.3 

Law firms, like other partnerships or 
corporations, are responsible for the acts 
of employees acting within the scope of 
their employment or apparent authority.4 
The firm is not relieved of liability simply 
because an act is fraudulent, or even 
criminal (such as conversion or theft), 
if the individual was acting within the 
scope of his employment or apparent 
authority. The old adage that a criminal 
act per se cannot be authorized, if ever 
accurate, is no longer so with regard 
to law firms or other partnerships or 
corporations.5 As one case has noted 
in the partnership context, the true test 
of liability “is not the legality or the 
malicious and willful character of the 
wrong, but whether it was done within 
the scope of the wrong-doing partner’s 
authority; and such determination must 
necessarily rest on the facts of the partic- 
ular case.” 

The focal point then is not whether 
an attorney is authorized to steal from 
his clients, but whether the activity the 
attorney represented to the clients would 
be occurring (investment or simply hold- 
ing funds in trust) was an act within 


the apparent scope of his authority as 
a member of the law firm. There is little 
Florida case law and the out-of-state cases 
are in conflict, but the trend is to let 
juries resolve factual issues regarding the 
client’s reasonable belief as to whether 
the purported services were within the 
scope of the attorney’s practice with his 
law firm. 

Several earlier cases held as a matter 
of law that a client giving an attorney 
money to invest did not subject his law 
firm to liability, generally since such activ- 
ities were not within the scope of his 
apparent authority. A 1941 New Jersey 
case, Rouse v. Pollard, 130 N.J. Eq. 
204, 21 A.2d 801 (1941),’ is widely cited 
for its holding affirming the dismissal 
of an action against a firm where an 
individual had given a member of the 
firm $28,000 for investment. However, 
from the opinion, it is apparent that 
there was an evidentiary hearing below 
in which the court concluded that the 
documentary evidence did not support 
the individual’s claim that she had 
intended to place her money with the 
firm, but rather confirmed the individual 
attorney’s testimony that it was an invest- 
ment with him personally. 

Beginning in the 1970's, appellate courts 
began to hold law firms liable for 
misappropriations by their members, or 
to hold that at least the facts presented 
a question for the jury. Although in con- 
flict with earlier cases, these decisions 
may also represent a recognition of the 
broadening scope of the practice of law. 
For example, the California Supreme 
Court in Blackmon v. Hale, 1 Cal.3d 
548, 83 Cal.Rep. 194, 463 P.2d 418 (1970), 
affirmed a judgment holding an attorney 
liable for his partner’s misappropriation 


of client funds that were to be used in 
a real estate transaction, even though 
the client testified he was not a law client 
of either attorney. The court found this 
testimony “reflects lay confusion and uncer- 
tainty as to what constitutes an attorney- 
client relationship.”® Subsequent cases 
have reversed a summary judgment for 
a firm where a partner invested money 
for clients in a franchise that folded, 
Cook v. Brundidge, Fountain, Elliott 
& Churchill, 533 S.W.2d 751 (Tex. 1976), 
and affirmed a judgment against a firm 
whose partner converted client funds, reject- 
ing the argument that conversion was 
not in the ordinary course of the partner- 
ship’s business, Husted v. McCloud, 450 
N.E.2d 491 (ind. 1983). 

The first reported appellate decision, 
Zimmerman v. Hogg & Allen, Profes- 
sional Association, 286 N.C. 24, 209 
S.E.2d 795 (1974), dealing with the liabil- 
ity of a professional association involved 
a Florida law practice, although the case 
was decided out-of-state. While discuss- 
ing some of the partnership cases, the 
court concentrated on corporate agency 
doctrine. The affidavits of the individual 
attorney and other members of the pro- 
fessional association stated that the attor- 
ney’s purported stock investments on 
behalf of clients suing for stock they 
never received were “purely personal” 
and outside the scope of the firm’s prac- 
tice of labor law. However, the court 
reversed the summary judgment based 
on plaintiffs’ affidavits that the individual 
attorney had rendered them legal advice 
and that they relied on letters he wrote 
on the firm letterhead. The court con- 
cluded that it would be reasonable to 
infer from this evidence that the invest- 
ment services rendered by the individual 
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attorney might have been for the purpose 
of his law firm obtaining the good will 
of the corporation with which plaintiffs 
were associated.? 

May a law firm be liable for punitive 
damages in such situations? An out-of- 
state decision affirming a compensatory 
judgment against a firm reversed the 
punitive damage award on the ground 
that Indiana law prohibits awarding such 
damages against one who is personally 
innocent of any wrongdoing.'° One Florida 
appellate court recently affirmed an award 
of punitive damages against all partners 
in a nonlaw partnership based on a find- 
ing of fraud and misrepresentation by 
two of the partners. Mulle v. Scheiler, 
484 So.2d 47 (Fla. 5th DCA 1986); see 
generally, Annot., 14 A.L.R. 4th 1335. 
Query, if this poses a conflict with Florida 
Supreme Court decisions requiring some 
proof of fault on the part of the principal 
to support an award of punitive damages 
for the act of an agent.!! 

Little law exists on the insurance cov- 
erage available for the loss of a client’s 
fund through misappropriation or unsuc- 
cessful investing. Although noting it is 
sometimes difficult to draw a line between 
the practice of law and nonlegal services, 
one court found there was no attorney- 
client relationship where a sole practi- 
tioner lost $15,000 the plaintiff gave him 
to invest. Based on the plaintiff’s testi- 
mony that he had not employed the attor- 
ney for advice on any legal matters or 
to prepare any legal papers, and the 
evidence that the attorney had approached 
the plaintiff suggesting he invest the 
money, the court concluded that the attor- 
ney had not carried out the transaction 
in his professional capacity and therefore 
the loss was not covered under his mal- 
practice policy.!2 

Exclusions in liability policies may play 
a key role in coverage. In an underlying 
action against the firm, the jury had found 
the innocent law partner liable for the 
theft under the partnership act and for 
negligently failing to inspect the partner- 
ship’s financial records and discover the 
misappropriations. In the suit against the 
firm’s liability carrier, the court noted 
that the malpractice policy expressly 
excluded coverage for a loss resulting 
from any dishonest, fraudulent or crimi- 
nal act of a partner or employee. Aragona 
v. St. Paul Fire & Marine Insurance 
Co., 281 Md. 371, 378 A.2d 1346 (1977) 
(for underlying case, see Myers v. 
Aragona, 21 Md.App. 45, 318 A.2d 263 
(1974)). The partner contended that he 


was entitled to coverage since his negli- 
gence was covered. The court held that 
where a policy covers a loss caused by 
excluded as well as covered acts, the 
court must examine the proximate, 
dominant, or direct cause of the loss, 
which it concluded was the actual theft 
of the money, thereby affirming the hold- 
ing of no coverage. 

Although Florida law may be some- 
what more favorable to insureds in con- 
struing policy coverage than the above 
case,'3 as with questions of liability, the 
issue of insurability will depend on the 
particular factual circumstances and the 


The firm is not relieved 
of liability simply because 
an act is fraudulent or even 
criminal if the individual 
was acting within the scope 
of his employment or 
apparent authority 


insurance policy language. However, 
based on the almost uniform exclusion 
for dishonest acts, an actual theft or 
misappropriation will seldom be covered. 
A loss of funds placed with a firm for 
investment may stand on a somewhat 
better footing, but will again depend on 
the policy language and particular facts. 
The problems of law firms insuring 
against such liabilities, along with the 
obvious need to minimize such occur- 
rences, prompt inquiry into preventative 
measures. !4 

A fundamental concept is to exercise 
care in associating members or employees 
of the firm. More specifically, a law firm’s 
strict compliance with The Florida Bar 
trust accounting procedures is the first 
step in at least monitoring what clients’ 
funds are in the firm’s trust account.!5 
Attorneys planning to go into a partner- 
ship with only one or two other attorneys 
may consider having all attorneys be 
signatories to trust account checks. 

Attorneys may limit their personal liabil- 
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ity for the acts of others not under their 
supervision and control by organizing 
their firm as a professional association, 
rather than a partnership. Individual attor- 
neys in a partnership might consider form- 
ing their own “personal” professional 
associations to become the partner in 
the law firm. 

Where applicable, law firms should 
clearly state in their own bylaws and 
in any policy manual that they are in 
the business of practicing law, and not 
to act as investment counselors for clients. 
The professional corporation statute, F.S. 
§621.08, specifically prohibits a P.A. from 
engaging in business other than the 
rendering of the professional service for 
which it was specifically incorporated. 
However, as the P.A. case discussed pre- 
viously suggests, it may be difficult for 
a firm to avoid liability simply by arguing 
that the attorney was not practicing law 
in the narrow sense. 

To the extent firms are diversifying 
into other service areas,'® they may con- 
sider additional types of insurance. 
Diversified or not, firms might look into 
fidelity insurance, but should carefully 
examine the coverage and exclusions in 
such policies. On those occasions where 
attorneys are required to hold funds for 
clients, firms should insure that they are 
held in the trust account, or where larger 
sums are involved which are placed in 
an interest-bearing account for the client’s 
benefit, they should be placed only in 
fully insured accounts or certificates of 
deposit. 

The Code of Professional Responsibil- 
ity already imposes some limitations on 
an attorney’s business relations with a 
client,'? but attorneys involved in permis- 
sible business transactions with clients 
should clearly set forth up front in writing 
when a matter is purely a personal invest- 
ment and does not involve legal services. 
Although ineffective if viewed as an 
attempt to disclaim liability,'® law firms 
may also wish to publicize to clients that 
they exist to provide legal services and 
not as investment counselors, through 
client newsletters or in their fee agree- 
ments. 

Attorney misappropriation is limited 
to a minute percentage of the Bar. How- 
ever, law firms should be cognizant that 
recent cases indicate that as between two 
parties who are innocent with respect 
to an attorney’s misappropriation, the 
client will often reach the jury in his 
claim against the law firm that allowed 
the attorney to associate with it. BJ 


' Professional association is the term 
designated to describe a professional service 
corporation authorized under Ch. 621 of the 
Florida Statutes. FLA. STAT. §621.12 (1985). 
This article assumes that the individual attor- 
ney who misappropriated funds is personally 
liable. 

2 FLA. STAT. §621.07 (1985). FLA. BAR CODE 
ProF. REsP., E.C. 6-6 [4-1.8(h) Rules of Profes- 
sional Conduct] permits a lawyer in a P.A. to 
limit his liability for malpractice of his associates 
to the extent permitted by law. 

3 There is an exception for an incoming 
partner who, while liable for all obligations 
arising before his admission to partnership, 
is subject to having this liability satisfied only 
out of partnership property. FLA. Stat. §620.64 
(1985). See generally, regarding a partner’s 
joint and several liability and obligation to 
contribute toward losses, FLA. STAT. §§620. 
645(1), 620.755(4) (1985); 60 AM.JuR.2d Part- 
nership §167; 8 FLA.JUR.2d Business Relation- 
ships, §532. 

4 See Smyrna Developers, Inc. v. Bornstein, 
177 So.2d 16, 18 (Fla. 2d D.C.A. 1965). 

5 E.g., Life Insurance Company of North 
America v. Del Aguila, 417 So.2d 651, 652 
(Fla. 1982); Smyrna Developers, Inc. v. 
Bornstein, 177 So.2d 16 (Fla. 2d D.C.A. 1965); 
2 FLA.JurR.2d Agency and Employment, 
§§89-93; Husted v. McCloud, 450 N.E.2d 
491 (Ind. 1983). 

6 Martin v. Yeoham, 419 S.W.2d 937, 951 
(Mo.App 1967); see also, Husted v. McCloud, 
450 N.E.2d 491 (Ind. 1983). 

7 See also In re Steinmetz’ Estate, 1 N.Y.S.2d 


601 (Sur. 1937); Riley v. Larocque, 163 Misc. 
423, 297 N.Y.S. 756 (1937) (both involving 
the same law firm); Douglas v. Reservoir’s 
Water Users Association v. Maurer & Garst, 
398 P.2d 74 (Wy. 1965); regarding law firm 
liability in general, see Annot., 70 A.L.R.3d 
1298 (1976); Annot., 76 A.L.R.3d 1020 (1977); 
MALLEN & LEvIT, LEGAL MALPRACTICE §§33, 
34 (2d Ed. 1981). 

8 See also Myers v. Aragona, 21 Md.App. 
45, 318 A.2d 263 (1974) (affirming judgment 
against “partner,” citing uniform Partnership 
Act provisions quoted above). 

9209 S.E.2d at 804. Reiner v. Kelley, 8 
Ohio App. 3d 390, 457 N.E. 2d 946 (1983) 
affirmed a judgment against the P.A. of an 
attorney who misused funds and defrauded 
clients. 

10 Husted v. McCloud, 450 N.E.2d at 495 
(Ind. 1983). 

1! E.g., Insurance Company of North 
America v. Del Aguila, 417 So.2d 651 (Fla. 
1982). 

12 Smith v. Travelers Indemnity Company, 
343 F.Supp. 605 (M.D.N.C. 1972). General 
Accident Insurance Company v. Namesnik, 
790 F.2d 1397 (9th Cir. 1986), affirmed a 
summary judgment of no professional liability 
coverage for an attorney who recommended 
unprofitable investments in corporations he 
operated, even though the attorney was found 
to have committed “malpractice” in a separate 
action. 

13 Compare 281 Md. 371, 378 A.2d at 1348 
(Maryland does not construe an insurance 
policy most strongly against the insurer), with 
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St. Paul Fire and Marine Insurance Company 
v. Icard, Merrill, Culles & Timm, 196 So.2d 
219 (Fla. 2d D.C.A. 1967); Transamerica Insur- 
ance Company v. Rutkin, 218 So.2d 509 (Fla. 
3d D.C.A. 1969); see also Sachs v. St. Paul 
Fire & Marine Insurance Company, 303 
F.Supp. 1339 (D.D.C. 1969). 

'4The Florida Bar Clients’ Security Fund 
may provide a source of payment for the 
client, but should not alter the firm’s liability 
since a condition to any payment under the 
fund is an assignment of the client’s rights 
to proceed against “the offending member 
or members of the Bar.” The bylaw does go 
on to state that the Bar shall have the right 
but no obligation to seek recovery. FLA. BAR 
INTEGR. RULE BYLAWS, art. XVI 4(e) [7-2.5(a)- 
(c) Rules Regulating The Florida Bar]. 

'SFLA. BAR INTEGR. RULE BYLAws, art. XI 
[Ch. 5 Rules Regulating The Florida Bar]. 

16 See 72 A.B.A.J. 17 (1986). 

'7FLA. BAR CODE PROF. REsP., D.R. 5-104 
[41.7(b),4-1.8(a) and (d) Rules of Professional Conduct]. 
Smyrna Developers, holds an attorney must 
establish by clear and convincing evidence 
that a business transaction with a client was 
fair. Regarding attorney liability for getting 
a client to invest in a company in which the 
attorney has a financial interest, see Gomez 
v. Hawkins Concrete Construction Co., 623 
F.Supp. 194 (N.D. Fla. 1985). 

18 FLA. BAR CODE PROF. RESP., D.R. 6-102 
[4-1.8(h) Rules of Professional Conduct] 
prohibits a lawyer from attempting to exonerate 
himself or limit his liability to his client for 
his personal malpractice. 


Editor’s Note: Staff counsel at The Florida Bar 
has included cites to the new Rules Regulating 
The Florida Bar which replaces the Florida 
Code of Professional Responsibility in January 
1987. The new Rules are printed in the September 
directory issue of The Florida Bar Journal. 
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The Reform 


and Insurance Act of 1986: 


Radical Changes for Civil 
Litigation Florida 


n June 7, 1986, the Fiorida 

Legislature passed the Tort 

Reform and Insurance Act 
of 1986.! Governor Graham signed the 
act into law on June 26, 1986. Except 
where specifically stated otherwise, the 
act’s provisions were effective on July 
1, 1986.2 The act contains many complex 
provisions that may radically change 
insurance law and civil litigation in 
Florida for many years. 

The majority of the act relates to 
insurance, particularly commercial liabil- 
ity insurance. This reflects the legisla- 
ture’s concern with the inability of many 
professionals, businesses, and govern- 
mental entities to obtain reasonably 
priced liability insurance coverage for 
their operations. The act makes numer- 
ous revisions to the Florida Insurance 
Code, such as increasing the regulatory 
power of the Insurance Commissioner 
over the rates and business practices of 
liability insurers doing business in 
Florida, mandating specific insurance rate 
reduction and rollback provisions, and 
providing for the expanded use of self- 
insurance in Florida. These provisions, 
as well as the many other provisions 
of the act relating to insurance, are 
beyond the scope of this article. 

This article will review those provisions 
of the act affecting civil actions in 
Florida. The act is a composite of tort 
reform encompassing traditional tort 
concepts; familiar variations on tort law, 
such as motor vehicle tort damages; and 
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recent, largely untested, tort revisions 
such as the 1985 medical malpractice 
reforms. Although the act’s title reflects 
the legislature’s concern with tort reform, 
the act goes well beyond tort reform. 
Some provisions of the act affect all 
civil actions. Other provisions affect only 
some tort actions. Still other provisions 
depend on amounts and categories of 
damages awarded, and percentages of 
fault in civil actions. The relevant sections 
of the act wili be discussed with examples 
of the act’s impact in particular instances. 


Creation of Part Ill, F.S. Ch. 768 

The act creates F.S. §§768.71-768.81, 
designated as Part III of Ch. 768. 3 
Although Ch. 768 is entitled “Negli- 
gence,” the civil action reforms of the 
act apply to damage actions in tort or 
contract, except where otherwise speci- 
fied.4 These reforms apply only to causes 
of action accruing on or after July 1, 
1986.5 In the event of a conflict with 
any other statutory provision, the 
conflicting act provision does not apply.® 


Pleading Punitive Damages 

The act expands to all civil actions 
those punitive damages pleading restric- 
tions previously applicable in medical 
malpractice cases.? No claimant in any 
civil action may assert a claim for 
punitive damages unless the claimant 
shows by record evidence, or by evidence 
the claimant proffers, that a reasonable 
basis exists for recovery of punitive 
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damages.’ This procedure contemplates 
a motion to amend and a hearing before 
the trial court prior to filing a claim 
for punitive damages. To assist the 
claimant in meeting this burden, the act 
directs a liberal construction of the rules 
of civil procedure to allow discovery of 
evidence “reasonably calculated to lead 
to admissible evidence on the issue of 
punitive damages.”? The act prohibits 
discovery of financial worth until the 
trial court permits the claimant to plead 
punitive damages.!° 


Limitations on Punitive Damages 
Recovery 

The act places several limitations on 
the recovery of punitive damages.'! The 
first limitation consists of a cap on the 
amount of punitive damages recoverable 
in any civil action (except a class action) 
based on negligence, strict liability, 
products liability, professional liability, 
or breach of warranty. In such actions, 
punitive damages awarded in excess of 
three times the compensatory damages 
awarded are presumed excessive. The 
defendant will be entitled to a remittitur 
of the excess “unless the claimant 
demonstrates to the court by clear and 
convincing evidence that the award is 
not excessive in light of the facts and 
circumstances which were presented to 
the trier of fact.”!2 The effect of this 
exception to the excessiveness presump- 
tion will probably remain unclear for 
some time. The jury may neither be 


instructed nor informed of the limitations 
on punitive damages awards.!3 As a result, 
the trial court will probably be required 
to assume a more active role in 
establishing such awards. The trial court 
retains the power to review the reason- 
ableness of punitive damages awarded 
in amounts less than three times the 
compensatory damages.!4 

The second limitation on the recovery 
of punitive damages applies in all civil 
actions. Under the act, the claimant 
receives only 40 percent of any punitive 
damages awarded.!5 The other 60 percent 
is paid to the State of Florida. In 
personal injury or wrongful death causes 
of action, the state’s share is payable 
to the Public Medical Assistance Trust 
Fund.!6 In other cases, the state’s share 
is paid to the General Revenue Fund.!7 
The act specifies that when punitive 
damages awards are not collected in 
full the recipients are entitled to 
proportional shares. Example: Claimant 
has a judgment against defendant which 
includes $100,000 in punitive damages. 
Claimant levies on defendant’s assets 
and collects all compensatory damages 
and $10,000 of the punitive damages. 
Claimant and the state are each entitled 


to their proportional share of the $10,000 
in punitive damages collected. Thus, 
claimant retains $4,000 and the state 
should receive $6,000. 

The act, however, does not specify 
whether funds recovered should be 
applied to first reduce compensatory 


Bully! You can find when that 
Journal article was printed by re- 
searching in the December index. It 
lists all articles printed that year by 
subject and author/title. 


damages or first reduce punitive damages, 
or be applied to both equally. Thus, 
when a claimant is unable to collect the 
full amount of a judgment which includes 
both compensatory and punitive dam- 
ages, the act is unclear as to how to 
apportion, between the claimant and 
the state, the funds which are collected. 
The courts will have to determine the 
effect of this legislative omission. It 
should be noted that the 40/60 split 
applies only to punitive damages. 

The act requires that the claimant’s 
attorney’s fees payable from the punitive 
damages portion of a judgment be based 
only on the claimant’s 40 percent share 
of any punitive damages awarded.!® In 
the example above, if claimant’s attorney 
is to receive 15 percent of the punitive 
damages, claimant’s attorney collects 15 
percent of $4,000. This provision has 
no effect on attorney’s fees based on 
other damages awarded. 


Remittitur and Additur 

The act substantially adopts existing 
remittitur and additur statutes governing 
actions arising out of motor vehicle 
operation and medical malpractice.!9 
These principles now apply to all tort 
and contract actions where a jury awards 
money damages to a plaintiff.2° The trial 
court has the responsibility, upon proper 
motion, to review the award for exces- 
siveness or inadequacy under the facts 
and circumstances presented at trial, and 
to order a remittitur or additur if 
required. The impetus for this section 
was to encourage the trial court to step 
in and modify verdicts awarding money 
damages which were unreasonably 
excessive (or inadequate) or motivated 
by emotion rather than record evidence. 
Although this section of the act recog- 
nizes that the reasonable actions of a 
jury are “a fundamental precept of 
American jurisprudence” and that such 
action should be modified with caution, 
the emphasis is clearly on modification 
in accordance with the standards set 
forth in the act. 

An adversely affected party may refuse 
the remittitur or additur and the trial 
court will then order a new trial on 
damages only. The act sets out the 
criteria for the trial court to consider 
in deciding whether a remittitur or 
additur should be granted. This section 
of the act will benefit from judicial 
interpretation of the motor vehicle and 
medical malpractice remittitur and 
additur statutes. 
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Optional Settlement Conferences 

The act permits the trial court to 
hold optional settlement conferences in 
tort and contract actions.?! The optional 
settlement conference must be held at 
least three weeks before the trial date. 
Unless excused by the trial court for 
good cause, the attorneys who will 
conduct the trial, parties, and persons 
with authority to settle must attend the 
settlement conference. 


Collateral Sources of Indemnity 

The legislature first modified the 
collateral source rule in motor vehicle 
liability actions. and subsequently modi- 
fied this rule in medical malpractice 
cases.22 The act now substantially alters 
the collateral source rule in all tort and 
contract actions.23 The trial court must 
reduce any damages awarded to the 
claimant by any amounts paid for or 
available to the claimant from collateral 
sources, except where a subrogation right 
exists for a collateral source provider. 
This reduction is offset by any amount 
paid by the claimant or the claimant’s 
immediate family for the collateral source 
benefit. Example: Claimant is awarded 
$100,000, has received $30,000 in benefits 
from a medical insurance policy, and 
has paid $2,000 in insurance premiums 
for that policy. Claimant’s award is 
reduced to $72,000 ($100,000- $30,000 
+ $2,000). The act contains a broad 
definition of collateral sources, excluding 
only Medicaid and medical services 
received from a Department of Health 
and Rehabilitative Services program. 

Since a claimant’s damages are not 
reduced for amounts paid by collateral 
source providers with a subrogation right, 
the act also provides for a right of 
reimbursement for such providers. These 
collateral source providers may recover 
from a claimant who has recovered from 
a tortfeasor. Example: Claimant is 
awarded $100,000 but has received 
$50,000 in workers’ compensation bene- 
fits. Workers’ compensation provides for 
a right of subrogation. Claimant may 
collect the full $100,000, but the workers’ 
compensation provider has a right of 
reimbursement for $50,000 from claim- 
ant, subject to the following limitations: 
the collateral source provider may only 
collect its pro rata share of a collateral 
source payments provided, less a pro 
rata share of claimant’s costs and 
attorney’s fees incurred in recovering 
the collateral source payments. Attorney’s 
fees based on a percentage of claimant’s 
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award must be based on the net award 
reduced by collateral source payments 
and increased by payments for those 
benefits. 


Itemized Verdict Requirement 

The act imposes an itemized verdict 
requirement whenever a defendant is 
found liable in a tort or contract action. 
The act requires that such verdicts itemize 
the amounts awarded the claimant for 
economic losses, noneconomic losses, and 
punitive damages, if applicable. The 
economic and noneconomic damages 
must be further itemized into amounts 
for past losses and amounts for future 
losses. Future damages for the claimant’s 
economic losses are computed both 
before and after present value reduction. 
Future noneconomic damages are not 
reduced to present value. An itemized 
verdict awarding future damages must 
state the period of years over which the 
future damages are awarded. The 
itemized verdict provision underscores 
the need to present expert testimony 
and other evidence to assist the trier 
of fact in determining future economic 
damages and in reducing them to present 
value. 


Alternative Methods of Payment 
of Awards for Future Damages 

The act establishes alternative methods 
for the payment of future economic 
damages exceeding $250,000.25 The 
payment of future noneconomic damages 
remains unchanged. The defendant may 
opt to pay the excess future economic 
losses and expenses, reduced to present 
value, in one lump-sum payment. As 
an alternative, the trial court must, upon 
request, order future economic damages 
exceeding $250,000 be paid totally or 
partially by periodic payments unless it 
finds this payment alternative would 
result in manifest injustice to any party. 

The act places many requirements on 
the periodic payment alternative.2”7 The 
trial court must first determine the total 
amount required to compensate the 
claimant for future economic losses, not 
reduced to present value, and then 
subtract any offset due to collateral 
source recovery. The total periodic 
payment amount must equal this total 
net amount of future economic damages, 
less any attorney’s fees payable from 
future damages as explained below. 
Depending on the claimant’s need, the 
trial court may order equal or varying 
payment amounts. When ordering peri- 


odic payments, the trial court must enter 
a judgment specifying the terms and 
conditions of those payments. The 
periodic payments are to be paid over 
the period of years stated in the itemized 
verdict even if the claimant lives beyond 
this period. Should the claimant die 
before the end of the periodic payment 
term, the defendant must pay the 
remaining liability, reduced to present 
value, in a lump sum to the claimant’s 
estate. 

As a condition precedent to ordering 
periodic payment of future economic 
damages, the trial court must require 


A claimant who has agreed to 
pay a contingent attorney’s 
fee based on a percentage 
of recovery must pay that 
fee out of that portion 
of the award not payable 
in periodic payments 


the defendant to post a bond or other 
adequate security for full payment of 
the periodic payments.?8 Any bond 
posted as security must be written by 
a company authorized to do business 
in Florida and which is rated A+ by 
Best’s. Such bond may only be cancelled 
after 60 days written notice to the trial 
court and the claimant. All future 
economic damages must be paid in a 
lump sum if the defendant cannot 
adequately assure full payment. After 
completion of the periodic payments, 
the remaining security will be returned 
to the defendant. The trial court may 
impose specific sanctions against a 
defendant who continually fails to make 
timely periodic payments as ordered. 

The act also sets forth the procedure 
for payment of attorney’s fees where 
the trial court orders periodic payments 
of future economic damages.2? A claim- 
ant who has agreed to pay a contingent 
attorney’s fee based on a percentage of 
recovery must pay that fee out of that 
portion of the award not payable in 
periodic payments. Any attorney’s fees 
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based upon the periodic payments must 
be paid by the defendant in a lump 
sum. In return, the defendant will receive 
a credit for that amount against future 
periodic payments. Credit against each 
future periodic payment may only equal 
the contingency fee percentage of that 
payment. This attorney’s fee payment 
provision may be varied by consent of 
the parties. In fact, any other payment 
method consented to by the parties may 
be used. 


Offer of Judgment 
and Demand for Judgment 

The act contains a provision similar 
to the offer of judgment and demand 
for judgment rule previously applicable 
to medical malpractice cases.3° This 
complex provision applies to all civil 
actions based upon tort or contract.3! 
Under the act, a defendant may file an 
offer of judgment which, if not accepted 
by the plaintiff within 30 days, may 
entitle the defendant to recover reason- 
able costs and attorney’s fees incurred 
from the date of filing the offer.5? The 
plaintiff must recover a judgment 
equalling at least 75 percent of the 
defendant’s offer of judgment in order 
to avoid the penalties of the offer of 
judgment rule. Should the plaintiff fail 
to recover that amount, the trial court 
must, upon proper motion by the 
defendant, offset the costs and attorney’s 
fees against any award in plaintiffs favor, 
even to the extent of entering a judgment 
in favor of the defendant if necessary. 

Example: Defendant files an offer of 
judgment in the amount of $100,000. 
Plaintiff refuses the offer and, after a 
lengthy and costly trial, receives a 
judgment in the amount of $70,000. 
Since the act only permits a 25 percent 
variance below defendant’s offer and 
this award is 30 percent below defend- 
ant’s offer, the penalties of the offer of 
judgment rule apply and defendant is 
entitled to costs and attorney’s fees 
accrued since the date of filing the offer. 
If defendant’s costs and fees total 
$80,000, the court should enter judgment 
for defendant in the amount of $10,000. 

The plaintiff may likewise file a 
demand for judgment which, if not 
accepted by the defendant within 30 
days, may entitle the plaintiff to recover 
costs and reasonable attorney’s fees from 
the date of filing the demand.*? Plaintiff 
must recover at least 25 percent more 
than the demand for judgment amount 
in order to impose this penalty on the 


— 


defendant. Example: Plaintiff files a 
demand for judgment in the amount 
of $100,000. Defendant refuses the 
demand and plaintiff is awarded a 
judgment in the amount of $130,000. 
Plaintiff’s recovery is 30 percent higher 
than the demand and, since the act 
again permits only a 25 percent variance, 
plaintiff is entitled to recover from 
defendant costs and attorney’s fees 
accrued since the date of filing the 
demand. 

A rejected offer of or demand for 
judgment is inadmissible for any purpose 
except for pursuing an award of costs 
and attorney’s fees under the act. No 
offer or demand may be made until 60 
days after filing an action, or accepted 
closer than 10 days before trial.34 The 
trial court may disallow any award for 
an offer of judgment not made in good 
faith. The act sets out specific factors 
for the trial court to consider in 
determining the reasonableness of attor- 
ney’s fees under the offer of judgment 
and demand for judgment rule.%5 

The act’s offer of judgment and 
demand for judgment rule contains more 
severe penalties, and thus should prove 
more effective, than the present offer 
of judgment rule for civil actions found 
in Florida Rule of Civil Procedure 
1.442.36 An effective offer of judgment 
and demand for judgment rule should 
lead to earlier settlements in civil 
litigation. 


Cap on Noneconomic Damages 

The act defines noneconomic damages 
in tort and contract actions as “pain 
and suffering, inconvenience, physical 
impairment, mental anguish, disfigure- 
ment, loss of capacity for enjoyment 
of life, and other nonpecuniary dam- 
ages. . . ."37 The act appears to cap noneco- 
nomic damages at $450,000 per person. 
Due to an ambiguity in this section of 
the act, an argument could be made 
that the cap applies to each action rather 
than each person.*8 


Comparative Fault and 
Apportionment of Damages 
in Negligence Cases 

The act provides several radical 
changes in the apportionment of damages 
in negligence cases where the damages 
award exceeds $25,000.39 The act defines 
“negligence cases” to include “civil 
actions for damages based upon theories 
of negligence, strict liability, products 
liability, professional malpractice whether 
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couched in terms of contract or tort, 
or breach of warranty and like theo- 
ries."40 The trial court must examine 
the substance of an action to determine 
whether it constitutes a negligence case. 
This section of the act defines eco- 
nomic damages‘! and continues Florida’s 
pure comparative fault rule.42 It does, 
however, substantially revise the appor- 
tionment of damages awarded in negli- 
gence cases.43 The act abolishes joint 
and several liability for noneconomic 
damages and requires that judgment be 
entered against each defendant based 
upon that defendant’s percentage of fault. 


The act abolishes joint 
and several liability 
for noneconomic damages 
and requires that 
judgment be entered 
against each defendant 
based upon that 
defendant’s percentage 
of fault 


Example: Plaintiff is awarded $100,000 
for noneconomic damages; defendant 1 
is 70 percent at fault; defendant 2 is 
30 percent at fault. Judgment is entered 
against defendant | in the amount of 
$70,000 and against defendant 2 in the 
amount of $30,000. If defendant 1 is 
insolvent, plaintiff bears the loss and 
cannot proceed against defendant 2 for 
anything beyond $30,000. 

The act adopts a “greater than” rule 
for apportionment of economic damages, 
subject to certain exceptions.“4 Any party 
whose percentage of fault is greater than 
the percentage of fault of a claimant 
will remain jointly and severally liable 
for economic damages. Example: Plaintiff 
is awarded $100,000 in economic dam- 
ages; plaintiff is 25 percent at fault and 
therefore the award is reduced to $75,000; 
defendant | is 30 percent at fault; 
defendant 2 is thirty percent at fault; 
defendant 3 is 15 percent at fault. 


Defendants | and 2 are more at fault 
than plaintiff and are therefore jointly 
and severally liable for the entire $75,000 
in economic damages. Defendant 3 is 
less at fault than plaintiff and is therefore 
liable only for 15 percent of the $75,000 
awarded in economic damages. 

Although these examples may seem 
clear, the same problem previously 
discussed concerning the allocation of 
partially collected punitive damages is 
likely to arise. The act fails to establish 
a system for allocation of funds actually 
collected. Although the verdict is itemized 
as to economic and noneconomic 
damages, and the act abolishes joint 
and several liability for noneconomic 
damages and modifies the apportionment 
of liability for economic damages, the 
act is unclear as to how to allocate 
payment of damages between economic 
and noneconomic damages when less 
than the full amount of damages is 
collected. 


Miscellaneous Provisions 

Effective July 1, 1986, the act revises 
F.S. §57.105, to impose the award of the 
prevailing party’s reasonable attorney’s fees 
equally on both the losing party and the 
losing party’s attorney in any civil action 
where the trial court finds “a complete ab- 
sence of a justiciable issue of either law or 
fact” in the losing party’s complaint or de- 
fense.45 The losing party’s attorney may 
avoid this liability by acting in good faith 
on the client’s representations. This new 
liability is designed to reduce meritless ac- 
tions and defenses. 

The act also immunizes physicians who 
gratuitously and in good faith render 
emergency care or emergency treatment 
responding to a “code blue” emergency 
in a hospital or trauma center.4¢ The 
physician must act as a reasonable 
physician would under similar circum- 
stances—a higher standard of care than 
the reasonable person standard. 

The act creates an Academic Task 
Force for Review of the Insurance and 
Tort Systems.” The task force will review 
and research insurance and tort law and 
make recommendations to the 1988 
legislature. 

The act repeals several provisions 
governing medical malpractice actions 
to allow the parallel act provisions to 
control.48 The act takes effect on July 
1, 1986, except as otherwise provided.*? 
As stated above, the civil action reform 
provisions apply only to causes of action 
accruing on or after July 1, 1986.%° 


Conclusion 

The act will, if upheld against consti- 
tutional challenges based on due process, 
equal protection, and the one-subject 
legislation requirement, radically alter 
Florida law on insurance and civil 
litigation.5! The act may completely 
change the relationship between the legal 
profession and society in ways that 
cannot be imagined today. One thing 
is certain: interpretation of the complex- 
ities and ambiguities of the act should 
occupy lawyers and judges for years to 
come. BJ 

'The act was enacted as Comm. Sub. for 
Comm. Sub. for SB’s 465, 349, 592, 698, 
699, 700, 701, 702, 956, 977 and 1120; the 
act has been designated as Ch. 86-160, Laws 
of Fla. 

2Ch. 86-160, §70, Laws of Fla. 

3Ch. 86-160, §49, Laws of Fla. 

4Ch. 86-160, §50, Laws of Fla. (creating 
FLA. STAT. §768.71). 

5Id. 

TFLA. STAT. §768.495(2), enacted in 1985, 
established strict procedures for pleading 
punitive damages in medical negligence cases. 
The act adopted much of this language but 
expanded the causes of action to which these 
limitations apply. The act repeals §768.495(2). 

8Ch. 86-160, §51, Laws of Fla. (creating 
FLA. STAT. §768.72). 

107d. 

"Ch. 86-160, §52, Laws of Fla. (creating 
FLA. STAT. §768.73). Prior to the act, there 
was no requirement that an award of punitive 
damages bear a reasonable relation to 
compensatory damages awarded; see Lassiter 
v. Intern. Union of Operating Engineers, 349 
So.2d 622 (Fla. 1977). 

12Ch. 86-160, §52(1)(b), Laws of Fla.; 
Slomowitz v. Walker, 429 So.2d 797 (Fla. 
4th D.C.A. 1983) contains an excellent discus- 
sion and definition of clear and convincing 
evidence. 

13Ch. 86-160, §52(5), Laws of Fla. 

147d. at §52(1)(c). 

at §52(2)(a). 

167d. at §52(2)(b); the Public Medical 
Assistance Trust Fund, FLA. Stat. §409.2662, 
was created in 1984 to provide a source of 
revenue for the funding of health care to 
indigent persons. 

Ch. 86-160, §52(2)(b), Laws of Fla.; the 
General Revenue Fund, FLA. Stat. §215.32, 
is the central depository for many state funds 
and is the most common source of money 
for state appropriations. 

18Ch. 86-160, §52(4), Laws of Fla. 

I9FLA. STAT. §768.043 authorizes the trial 
court to review, in actions for personal injury 
or wrongful death arising out of the operation 
of a motor vehicle, the reasonableness of 
money damages awards in light of the facts 
and circumstances presented to the trier of 
fact. FLA. Stat. §768.49 contains the same 
basic provisions for damages based on 
personal injury or wrongful death arising 
out of medical malpractice. The act repeals 
§768.49. The provisions of the act are 


substantially similar to these sections. 

20Ch. 86-160, §53, Laws of Fla. (creating 
FLA. STAT. §768.74). 

21Ch. 86-160, §54, Laws of Fla. (creating 
FLA. STAT. §768.75). 

2FLA. STAT. §627.7372 provides that in actions 
for personal injury and wrongful death arising 
out of the ownership, operation, use, or 
maintenance of a motor vehicle, the trial 
court will receive evidence of the total amount 
of collateral payments received by the claimant 
and instruct the jury to deduct those payments 
from the verdict on damages. FLA. Stat. 
§768.50 contains a similar provision for tort 
or contract actions for damages arising out 
of the rendition of professional medical 
services. In such cases, the trier of fact finds 
liability and awards damages. The trial court 
then receives evidence as to collateral payments 
and reduces the award accordingly. The act 
functions in the same manner as §768.50 but 
expands the causes of action to which the 
tule applies. The act repeals §768.50. 

23Ch. 86-160, §55, Laws of Fla. (creating 
FLA. STAT. §768.76). 


24Ch. 86-160, §56, Laws of Fla. (creating 
FLA. STAT. §768.77). The act repeals FLA. 
STAT. §768.48, the itemized verdict statute in 
medical malpractice actions. 


5Ch. 86-160, §57, Laws of Fla. (creating 
FLA. STAT. §768.78). 

26Jd. at §57(1)(a). 

27]d. at §57(2). 

287d. at §57(3). 

297d. at §57(6). 

30FLA. STAT. §768.585 created in 1985 for 
causes of action for damages for personal 
injury and wrongful death based on tort or 
contract claims arising out of medical 
malpractice, contains a similar but less detailed 
offer of judgment and demand for judgment 
provision. The act repeals §768.585. 

31Ch. 86-160, §58, Laws of Fla. (creating 
FLA. STAT. §768.79). 

32Jd. at §58(1). 

347d. 

at §58(2)(b). 

36Rule 1.442, Florida Rules of Civil 
Procedure, allows only a defendant to make 
an offer of judgment. Under Rule 1.442, the 
claimant must obtain a judgment in excess 
of the offer or the claimant will be liable for 
costs incurred after the making of the offer. 

37Ch. 86-160, §59, Laws of Fla. (creating 
FLA. STAT. §768.80). 

387d. 

39Ch. 86-160, §60, Laws of Fla. (creating 
FLA. STAT. §768.81). 

407d. at §60(4)(a). 

417d. at §60(1). 

427d. at §60(2); under the pure comparative 
fault rule, any degree of fault charged to the 
plaintiff proportionally reduces, but does not 
bar, the plaintiff's recovery; see Hoffman v. 
Jones, 280 So.2d 431 (Fla. 1973). 

43Ch. 86-160, §60(3), Laws of Fla. The 
abolition of joint and several liability applies 
only to damage awards exceeding $25,000. 
Id. at §60(5). 

44The changes in apportionment do not 
apply to any action for economic damages 
resulting from pollution, actions based on 
intentional torts, or where joint and several 
liability is specifically provided for by statute 


in environmental actions, subdivided land sales 
actions, restraint of trade actions, securities 
actions, or racketeering influenced and corrupt 
organizations actions. Ch. 86-160, §60(4)(b), 
Laws of Fla.; see FLA. STAT. Chs. 403, 498, 
517, 542, 895. 

Ch. 86-160, §61, Laws of Fla. (amending 
FLA. STAT. §57.105). 

4Ch. 86-160, §62, Laws of Fla. (amending 
FLA. STAT. §768.13, the “Good Samaritan Act.”). 

47Ch. 86-160, §63, Laws of Fla. 

Ch. 86-160, §68, Laws of Fla. (repealing 
FLA. STAT. §§768.48, 768.49, 768.495(2), 
768.50, 768.51, 768.585, and 768.59). 

4Ch. 86-160, §70, Laws of Fla. 

5°Ch. 86-160, §50, Laws of Fla. 

5!Insurance industry groups filed suit 
challenging the act’s validity in Second Judicial 
Circuit Court (Leon County) one day after 
the act became effective. American Ins. Assn., 
v. Dep’t. of Ins., No. 86-2262 (2nd Jud. Cir. 
Ct., filed July 2, 1986). Over 200 organizations 
have sought intervention in this case. Hearings 
have been held before the trial court on 
several of the constitutional issues cited. As 
of this writing, no definitive ruling on the 
validity of the act has been made. 
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When Qualification Is Necessary... 


Just give us a Call. We’ll give you, lawyers only, immediate information on 
statutory requirements and costs to qualify a corporate client to do business 
as a foreign corporation. In any state (or Canadian province). We’ll also tell 


you about report and/or tax savings, if any, which may be effected by timing 
the filing. 


And when it comes to effecting the qualification—verifying and reserving 
the corporate name, compiling papers, obtaining required charter documents, 
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Social Scientists 


Expert Witnesses 


he use of expert testimony in 
the courtroom has been with 
us since John Smeaton, a civil 
engineer, assisted the court in Folks v. 
Chadd in 1782.! During the late 1800’s 
there was sufficient scientific testimony 
in the courts to generate a real interest 
in the future of this type of evidence. 
One of the first treatises on expert wit- 
nesses was published in the Harvard Law 
Review in 1901.2 
Since that time, expert testimony has 
become an integral part of litigation. In 
Florida, both in state court? and federal 
court, experts are permitted to testify 
in the form of an opinion when such 
testimony will assist the court.5 The courts 
have historically accepted testimony from 
medical doctors who often testify about 
injuries, patients’ ambulatory ability, and 
the extent of pain and engineers who 
give opinions on such diverse topics as 
stress loads on walkways and products 
safety.© More recently, experts in the 
social sciences are finding their way into 
the courtroom with increasing frequency 
in criminal and civil litigation.? Unfortu- 
nately, no information exists on the nature 
and extent of these experts’ testimony, 
and it is only the high-publicity cases 
that receive attention. 


Approaches 

Three basic approaches in the use of 
these experts are generally accepted. An 
attorney can request a research project 
on the specific issue being litigated, which 
often requires the expert witness to con- 
duct a full-scale research project that will 
related specifically to the dispute. A classic 


by Geoffrey P. Alpert and Maria M. Llabre 


example of this approach is when a 
change of venue is requested. In criminal 
trials, particularly those with some ethnic, 
political, or ideological overtones, attor- 
neys may ask for a change of venue, 
claiming that adverse publicity has made 
it impossible for the defendant to receive 
a fair trial in a particular jurisdiction. 
However, a showing of adverse publicity 
is not sufficient; one must show the preju- 
dice of the potential jurors.? Prejudice 
can be best determined through a public 
opinion survey. 

The expert can analyze data already 
collected for another purpose. For in- 
stance, in the case of police shootings 
and high speed pursuits, a social science 
expert can report findings from research 
conducted specifically for litigation or 
offer an opinion on research conducted 
for other purposes. Many police depart- 
ments have collected data on shootings 
and pursuits that can be used to show 
patterns, relationships or trends within 
the department.!° 

The expert can give opinions concern- 
ing a product, incident, or event based 
upon his already established expertise. 
In many situations, published research 
has established conclusions on which an 
expert can base his opinion. Also, the 
expert’s familiarity with research methods 
and findings enables him to render an 
opinion.!! While this is probably the most 
common type of testimony, it also opens 
the courtroom door to those who sell 
their “expertise” for an exorbitant fee. 

In an informative article, Patrick 
Anderson tells us that “virtually every 
department within a comprehensive 
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university contains a faculty from which 
experts for any number of cases may 
be available.”!? Professor Anderson notes 
that within our university and business 
communities exist experts in substantive 
and methodological areas who can give 
attorneys in their case preparation, jury 
selection, arguments, cross-examinations 
and other areas of case preparation and 
litigation. 

Social science disciplines such as 
anthropology and history may appear 
about as far from the courtroom as pos- 
sible, but their subject matter may well 
inform a juror about a particular issue 
that is otherwise unavailable. The follow- 
ing sections will provide a general descrip- 
tion of the types of expertise that can 
be expected from those who represent 
social science disciplines. Attorneys should 
match the education and experience of 
the expert with the types of questions 
to be resolved. 


Anthropology 

Anthropologists are trained in ethno- 
graphic research methods and are trained 
to be participant observers. Therefore, 
they can be experts in cultural practices 
and interpretations of various rituals. For 
example, the practice of voodoo or 
santeria by Haitians and Cubans in South 
Florida may become a litigation issue. 

Anthropology includes the study of 
premodern societies and cultures, and 
as experts in these areas, anthropologists 
can be useful in other types of Native 
American rights cases, including land 
claims and tax issues. In the same light, 
it is the anthropologist who can offer 


cultural meaning associated with snake- 
handlers or behavior of members of 
juvenile gangs. Within anthropology, it 
is the linguist who has a special skill 
to interpret what was really meant by 
what a person actually said.'3 


Criminal Justice 

An expert in criminology and criminal 
justice can add a specific insight to an 
argument in court. Topics in which a 
criminologist can provide expertise range 
from research findings in causes of crime 
to specific practices and policies of crim- 
inal justice agencies. For example, if an 
individual is attacked with a baseball 
bat while at a stop light and claims that 
the attack was prompted by a traffic 
mishap, in order for the automobile insur- 
ance to cover all damages, a criminologist 
could testify that an attacker seeking ret- 
ribution is likely to allow himself to be 
identified before assaulting his victim. 
If the attacker’s intent is to steal the 
driver’s watch or gold chains, he is more 
likely to hide his identity. This testimony 
would be supported by criminological 
research. 

An expert in criminal justice may pro- 
vide testimony concerning the general 
acceptability of a specific policy, practice 
or custom of a criminal justice agency. 
Included in these are a wide range of 
activities including jail procedures, police 
use of deadly force,'4 and discrimination 
practices such as not allowing female 
guards to work in men’s prisons.!5 Another 
area in which criminal justice experts 
can assist the court is in the analysis 
of crime statistics. Criminologists can inter- 
pret these official records in light of 
private security requirements and the 
predictability of future crime.'¢ 


Economics 

Economists are one of the most common- 
ly used experts in courtrooms. Trained 
in statistical indices of economic growth 
and decline which are suited to estimate 
the extent of damages in injury, wrongful 
death suits or any other monetary assess- 
ment,!7 economists can forecast future earn- 
ings of a person or a corporation in 
the event of something interfering with 
reasonable expectations.'®§ Specifically, 
economists can assist attorneys involved 
in evaluating structured settlements or 
business litigation.!9 For example, the 
economist can backcast and undertake 
a “what if” simulation or forecast such 
items as sales revenues, operating costs, 
or depreciation, in order to assess econ- 
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omic losses or damages. Professional train- 
ing for economists provides “a tool box 
... amply supplied with techniques which 
have been devised to produce reliable 
forecasts. It is usually a straightforward 
matter to apply these techniques to pro- 
duce a reliable backcast.”2° 


Education 

Education specialists are excellent 
experts in cases that deal with teaching 
methods, the reading difficulty of direc- 
tions, the level of policy manuals, or 
testing and measurement. Educators can 
apply standards to home instruction as 
well as other areas that may not be clearly 


One suggestion to avoid the 
issue of expert witness 
impartiality is appointment 
of experts by 
the court; thus the expert 
would give testimony to the 
court rather than for the 
respective litigants 


specified by administrative regulations or 
state law. Experts in measurement and 
testing can be very helpful to an attorney 
who wants to explore bias in testing, 
selection or promotion. Debra P. v. 
Turlington, 474 F.Supp. 244 (M.D. Fla. 
1979), addressed the issue of instructional 
validity of the Florida high school grad- 
uation test and required the attention 
of measurement experts. Interestingly, this 
type of litigation influenced the concept 
of test validity as used in psychometrics. 

Educational specialists have also had 
a long history of being relied upon in 
school desegregation and discrimination 
cases. A more recent development in the 
area of school law is the potential 
negligence that may exist with playgrounds 
or gymnasiums. The educator can certainly 
address issues such as safe use of equip- 
ment and the professional misconduct of a 
person in a supervisory role.?! 


History 

Unfortunately historians have not been 
given sufficient opportunity to serve as 
experts on legal issues. Perhaps this is 
because most historians are not trained 
in quantitative measures. But is is im- 


portant to remember that every practice 
of discrimination has a history and a 
claim of discriminatory action, whether 
it is based upon race, sex, or age, becomes 
much more convincing if it is shown 
to be consistent with past practices. Dis- 
crimination, for example, has its roots 
in the social structure of the past, and 
providing this perspective in court may 
be important. 

Another important function historians 
can provide is a content analysis or sys- 
tematic study of writing, speeches, pho- 
tographs or other productions such as 
movies or songs.?? In addition, historians 
can provide expert opinions on the authen- 
ticity of documents, curricular bias in 
the content of textbooks, and practices 
of various groups over a period of time. 
Their special way of looking at the world 
allows them to analyze issues including 
the record of tax laws, zoning ordinances, 
municipal services and voting districts, 
among others.?3 


Political Science 

Political scientists often serve as experts 
in matters of discrimination by a govern- 
mental body or in legislative and redis- 
tricting matters. In a fashion similar to 
sociologists and economists, they can col- 
lect or review social or economic data 
to show whether differences exist among 
subpopulations, and how those differ- 
ences can affect access to the political 
process. The selection of panels and lists 
from which juries are chosen is another 
interesting area of expertise of the politi- 
cal scientist.24 


Psychology 

Clinical psychologists can testify in 
ways similar to psychiatrists by informing 
the jury about the mental condition of 
an individual. The psychologist may also 
be qualified to discuss the psychological 
influence upon an individual of an act 
or a series of conditions, such as the 
impact of an injury or accident. Coun- 
selors can provide expert testimony in 
child or even adult custody cases and 
in child abuse cases. Recent litigation 
on child sexual abuse has relied heavily 
on child psychologists’ testimony. In some 
cases, testimony from experts who inter- 
view the children was as important as 
the alleged victims’ testimony.”5 

Psychologists are often called upon to 
assist attorneys in jury selection. Because 
many psychologists are trained to analyze 
jury panel and jury pool representative- 
ness, they can assess characteristics of 


potential jurors that fit profiles of groups 
possessing certain ideologies. These metho- 
dologies can range from observing actual 
members of the jury panel to analyzing 
traits of larger subgroups. Psychologists 
often provide attorneys with questions 
for potential jurors or profiles of charac- 
teristics to select or avoid.?6 

In fact, some of the most controversial 
aspects of psychological and psychiatric 
practice and training may be in their 
role in legal activities.2”7 The nature of 
expert witnessing by mental health pro- 
fessionals raises more than a few eye- 
brows in their professional associations, 
media and among the lay public.?8 
Although there are many legitimate roles 
for the mental health professional to play, 
the role in courtroom testimony has 
received its share of criticism.?9 

One of the major issues surrounding 
the controversial testimony of psychia- 
trists and psychologists is the credentials 
game that is played to discredit the level 
of psychological or psychiatric knowledge 
of a particular expert. Specifically, “The 
purpose of the credentials game is to 
expose the deficiencies of the psychiatrist’s 
education, to point out unsettled areas 
of psychiatric knowledge, and to have 
the jury hear from the psychiatrist himself 
that his field involves a high degree of 
fallibility.”3° 

After the witnesses are qualified to 
testify based upon their credentials and 
experiences, the battle of the experts takes 
place in which testimony from one expert 
is placed against the testimony of another. 
Perhaps, the best example of this battle 
is the insanity defense. This infrequently 
used defense has created havoc in the 
legal as well as the mental health area.3! 
The usual scenario is that one expert 
testifies that the defendant is so mentally 
ill that he or she is not responsible for 
his or her actions, and based upon the 
same information, another expert testifies 
that the same individual is not mentally 
ill and knows what he did and should 
be held responsible. The jury can believe 
either expert(s), and regardless of the 
laws of the jurisdiction, usually sides with 
the one who is more prepared and qual- 
ified. The trial of John Hinkley, Jr., pro- 
vides an excellent example of such an 
issue, and of the general problems with 
psychiatric and psychological testimony 
in the courtroom.*2 


Sociology 
Sociologists can provide some of the 
most effective expert testimony. Sociolog- 


ical training in research methods and 
statistics prepares an individual in numer- 
ous substantive areas.33 Sociologists have 
been used as experts in race and sex 
discrimination cases, school desegrega- 
tion cases, jury selection, and various 
criminal justice related cases. For exam- 
ple, a demographer (a sociologist who 
studies population trends and shifts) may 
be very useful to a case in which vital 
statistics, population projections or health 
care is involved. Hospitals that require 
a certificate of need may want to seek 
the advice of a demographer to help 
project the community’s growth patterns 
to a hearings examiner. 

Any land use planner could use popu- 
lation projections to argue for specific 
types of zoning. Similarly, a major devel- 
oper could use the information concern- 
ing spending patterns of an incoming 
population. The sociologist because of 
his training in demography can defend 
or challenge facts and figures and methods 
by which they were determined, when 
a question is litigated. 


Statistics 

Although statistics is not usually con- 
sidered a social science, it is important 
to include it in our discussion because 
an emphasis is placed on statistical informa- 
tion in the courtroom. An increase in 
the use of statisticians as experts followed 
the Civil Rights Act of 1964.34 Statisticians 
who participate in litigation usually are 
applied statisticians; mathematical statis- 
ticians who study statistical theory are 
less likely to be useful as expert witnesses. 
An applied statistician takes an event 
from a given context and analyzes that 
event using descriptive or inferential 
statistics. Descriptive statistics use indices, 
such as averages or correlations to 
describe numerically a given phenome- 
non. For example, in a case alleging 
testing bias, it may be important for 
an expert to examine the predictive valid- 
ity of the test by calculating the correla- 
tions between the test and the predicted 
criterion in both a majority and a minor- 
ity group. 

Inferential statistical procedures result 
in probabilistic statements that enable 
an expert to make predictions or infer- 
ences with a certain degree of confidence. 
The types of predictions will depend upon 
the particular research design and statis- 
tical procedure. Using the above example, 
an inferential test could compare the 
correlations between the majority and 
minority groups to determine if the 


observed differences are due to chance 
or some systematic bias. 


The Impartiality of Expert Witnesses 

There are some very serious questions 
that need to be asked about the impartial- 
ity of expert witnesses. While no reputable 
attorney would suggest that a witness 
should be less than honest, there is often 
some pressure to give testimony which 
favors the employer. There are many who 
believe that academicians have no place 
in the courtroom, while others believe 
that the court is merely one of the many 
arenas where experts state their opinions. 
Those who choose the first side of this 
debate often describe the courtroom as 
a battleground in which attorneys can 
compromise objective scholars into advo- 
cates. Indeed, if expert witnesses present 
valuable testimony or distort and with- 
hold information to enhance a pre-arranged 
Strategy, they are no longer present- 
ing complete expert testimony, but are 
selectively reporting partial information. 
These witnesses should not be introduced 
as experts.35 


Individuals who reason that social sci- 
entists have a role in the courtroom argue 
that it is the unethical rather than the 
naive witness who is tainted in court. 
Those who argue this side of the debate 
believe that scholars whose work and 
credentials have passed the self-correcting 
process in science and who have earned 
respect among their peers, can determine 
whether an attorney is seeking an expert’s 
opinion or an opinion for pay. Ethical 
scholars will refuse to sell their testimony. 
While there are scholars who do cross 
the line, it is believed that these panderers 
will eventually be discredited by their 
discipline and will no longer be consid- 
ered as “expert” witnesses.*® 


One suggestion to avoid this issue of ex- 
pert witness impartiality is appointment 
of experts by the court; thus, the expert 
witness would give testimony to the court 
rather than for the respective litigants. 
This strategy would avoid the battle of 
the experts and the credentials game, 
and would lead to testimony on which 
a judge or jury could rely. While this 
appointment by the court would avoid 
several current problems, it might create 
others, such as lobbying for the well-paid 
appointments. In addition, it is not likely 
to remove a bias held by an expert, 
but only to mask it. Researchers and 


others certainly have preconceived no- 
tions.37 
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Conclusion 

Social scientists who are willing to enter 
the legal setting frequently do so with 
few guidelines. Communication between 
attorneys and social science experts can 
only strengthen a particular case. The 
review of social science experts we have 
provided is not exhaustive, but rather 
an illustrative list of how attorneys have 
used these experts in the past. 

No studies have been conducted on 
the frequency or competence of experts, 
but the courts in Pincock v. Dupnik, 
703 P.2d 1240 (1985), have noted that 
their qualification and testimony are pri- 
marily at the trial court’s discretion. The 
attorney must determine the impact a 
particular social scientist will have in a 
courtroom prior to deposition or testi- 
mony. The experts’ academic credentials, 
research, and list of published material, 
as well as experience and presentation 
skills, are critical criteria in selecting 
potential expert witnesses. More than 10 
years ago, Marvin Wolfgang warned, 
“When the social scientist steps into the 
arena of adversary games, confronts role 
conflicts, and subjects the presentation 
of research to the cross-examination of 
his mind, he faces problems in the drama 
that are different from those described 
in textbooks.” 38 

All developmental stages of a case, 
background research, tactical decisions, 
depositions, and trial strategies can bene- 
fit from the social scientist’s input. How- 
ever, choosing the correct expert and 
preparing him properly can be the differ- 
ence between an invaluable asset and a 
potential liability. 

There are positive, albeit, unintended 
consequences for social scientists who 
serve as expert witnesses for these schol- 
ars broaden their own research interests 
to real life issues and remove their studies 
from dusty library shelves. 

Social scientists have the ability to gen- 
erate and analyze empirical data that can 
be applied to real world situations. The 
social scientist expert witness can make 
a unique contribution that will sort out 
many of the specific questions raised in 
court and provide a scheme to balance 
the various interests of the litigants.39 BJ 
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In recent years, dead man’s statutes, 
including Florida’s, have been subjected 
to severe criticism.! See, e.g., 2 Wigmore, 
Evidence (3d ed.) §578; McCormick: Law 
of Evidence (2d ed.) §65; Note, The Dead 
Man Statute Before and After The Florida 
Evidence Code—A Step in the Rigi:t 
Direction, 4 Fia. St. L. Rev. 480 (1976). 
Courts and commentators have repeat- 
edly announced that dead man’s statutes 
impede the search for the truth and burden 
the judicial system with uncertainties and 
appeals, the result of which has been 
described as a “labyrinth” of decisions 
bringing confusion rather than clarity.? 
But, despite the overwhelming criticism 
exposed by courts and commentators, 
the harshest words directed toward 
Florida’s dead man’s statute most often 
come from the lips of trial lawyers who 
have wrestled with its application in will 
contests and other analogous probate pro- 
ceedings. 

The irony of this likelihood lies in 
the fact that the statute was not designed 
to, and should not, be applied in such 
proceedings. In fact, the authors submit 
that the Supreme Court of Florida, like 
courts in most other jurisdictions, has 
for years recognized the inapplicability 
of the dead man statute to probate pro- 
ceedings. This article is written with the 
hope that Florida’s district courts of 
appeal, circuit courts and trial lawyers 
will follow suit, thereby eliminating much 
of the chaos which currently arises during 
many probate proceedings. 

Notwithstanding their obvious short- 
comings, many states, and in particular 
Florida, have retained a dead man’s stat- 
ute to protect the estates of decedents 
from manufactured claims. The rationale 
is that with the decedent’s lips sealed 
in death, his or her representatives have 
no way to rebut demands based upon 
alleged predeath transactions such as oral 
contracts.3 In fact, it was a concern over 
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claims based upon alleged oral contracts 
with decedents which prompted the draft- 
ers of Florida’s Evidence Code to retain 
the state’s dead man’s statute after initially 
deciding to abandon it. See Ehrhardt, 
A Look at Florida’s Proposed Code of 
Evidence, 2 Fra.St.U.L.ReEv. 681 
(1974). 

The policy underlying dead man’s stat- 
utes is therefore clear. They were enacted 
to ensure that a deceased’s “representa- 
tives” would not be at an inherent disad- 
vantage when forced to defend or prose- 
cute claims which, but for death, would 
have been prosecuted or defended by 
the decedent personally. In other words, 
the statutes were designed to protect only 
those persons acting in a “representative 
capacity.” As the Supreme Court of 
Florida observed as long ago as 1942: 
“It is plain from study of the entire 
statute that . . . it was designed to protect 
the interest of persons deceased or 
incompetent, . . . and that it is only 
appropriate to suits against parties in 
their representative capacities.” 
McDougald v. Couey, 9 So.2d 188 (Fla. 
1942). 

Because dead man’s statutes are de- 
signed only to protect those acting in 
a “representative capacity,” courts have 
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generally recognized that they should 
not be applied in cases such as will con- 
tests;* the reason being that in such cases 
the evidence of oral communications or 
transactions with the decedent is not 
being offered “to forward or defend a 
claim or demand which arose out of 
any transaction with the testator during 
his lifetime, existing at death, . . . which 
might be enforced against him if living, 
in which his representatives are compelled 
to prosecute or defend in his place.” Jn 
the Matter of Estate of Edward M. Blank, 
219 N.W.2d 815 (N.D. 1974). Put a bit 
more concisely, nobody is suing upon 
or defending a right which was vested 
in the decedent prior to and at death. 
And, in analogous cases, albeit not will 
contests, or for that matter probate pro- 
ceedings, the Supreme Court of Florida 
has rightly held that Florida’s dead man’s 
statute has no application. 

For example, in Helms v. First National 
Bank of Tampa, 28 So.2d 262 (Fla. 
1957), the court held that Florida’s dead 
man’s statute did not apply in a case 
where the administrator of the decedent’s 
estate brought suit against a bank to 
recover the proceeds of an insurance 
policy under which she was the named 
beneficiary. In reaching its conclusion, 
the court stated: 


The prohibition contained in Sec. 90.05 
... only applies in suits or actions where the 
claim is against the executor, or administrator, 
heir at law, ... or survivors of the deceased 
person and, therefore, only applies where the 
rights of the deceased at the time of his death 
are involved. 

In the instant case the claim of the plaintiff 
is not upon any right which vested in the 
deceased at the time of his death but a right 
which is alleged is vested in the administratrix 
by having been designated a beneficiary under 
the policy upon the occurrence of the death 
of the insured. 


Id. at 263. [Emphasis added.] 
Fifteen years after Helms, the court, 
applying the same reasoning, held that 
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Florida’s dead man’s statute was not 
applicable in a suit brought by the dece- 
dent’s widow in an attempt to collect 
under the Workman’s Compensation Act. 
Heath v. Thomas Lumber, 140 So.2d 
865 (Fla. 1962). The court noted that 
the claim of the widow was upon a right 
which vested in her by virtue of the 
act, and not upon any right which was 
vested in the decedent at the time of 
his death. 

The authors submit that will contests 
and other similar probate proceedings 
require the same analysis as that under- 
taken by the Helms and Heath courts. 
In such cases no party is suing upon 
or defending any right which was vested 
in the decedent prior to and at death. 
Indeed, it is not even arguable that any 
right vested in the decedent prior to and 
at death is remotely involved in such 
cases. To the contrary, each interested 
party in a will contest is attempting to 
enforce rights which they allege vested 
in themselves upon the occurrence of 
the decedent’s death. 

Consequently, like the prosecuting par- 
ties in Helms and Heath, persons involved 
in will contests are representing their own 
pecuniary interests. As a result, there 
is no “representative of the deceased 
person” within the meaning of Florida’s 
dead man’s statute which bars interested 
persons from testifying in an action 
against such a representative.’ See, e.g., 
In re Weiss Estate, 153 N.W. 556 (Neb. 
1915). To be sure, there is a personal 
representative of the estate. He or she 
however is, in theory,® merely a “stake- 
holder” in the action, owing a fiduciary 
duty to all potential beneficiaries. The 
real parties in interest are obviously those 
contesting the will and those seeking to 


uphold it. See, e.g., In Re: Estate of 
Daniel Udell, So.2d ___, 11 F.L.W. 
1378 (Fla. 4th DCA 1986).7 As the 
Tennessee Court of Appeals noted in the 
case of Baker v. Baker, 142 S.W. 2d at 
744 (Tenn.Ct.App. 1940), while referring 
to a will contest: “In such a proceeding 
an executor or administrator is not con- 
cerned with the merits of the claims of 
rival claimants in the sense that he should 
prefer one over the other, but is con- 
cerned only with seeing that the assets 
are properly distributed... .” 


Disinterest of Personal Representative 
The reason the personal representative 
of an estate should, in theory, be disinter- 
ested in the outcome of a will contest 
is obvious. Will contests and other similar 
actions are, in effect, proceedings in rem, 
the result of which will neither increase 
or diminish the assets belonging to the 
estate. The controversy is between living 
parties. Whatever the outcome of the 
litigation, the estate remains intact and 
undiminished. This is exactly why most 
jurisdictions hold that their state’s dead 
man’s statutes are not applicable in such 
cases.® In fact, the Supreme Court of 
Florida recognized the unique nature of 
a will contest as far back as 1893 in 
Hays v. Ernst, 32 Fla. 18, 13 So. 451 
(Fla. 1893), when, in holding that the 
dead man’s statute should not have been 
applied to bar testimony with regard to 
the execution of a will, the court stated: 
A proceeding to establish or invalidate a 
will rests upon different grounds from ordinary 
causes of action, and is in the nature of a 
proceeding in rem. The heirs at law and next 
of kin and devisees are usually nominal parties, 
but the proceeding is against living parties. 
The cause of action does not exist until after 
the death of the testator, and he is in no 


sense then a party to the proceeding. [Empha- 
sis added.] 


Id. at 453.9 


In a will contest the only interest the 
estate, as an entity, has is ensuring that 
its assets are distributed in accordance 
with the testator’s testamentary plan. 
Thus, if the decedent’s purported last 
will and testament is determined to be 
valid and controlling, it is in the estate’s 
interest to see that its assets are distributed 
according to that last will’s directions. 
On the other hand, if it is determined 
that the purported last will and testament 
was procured by means of undue influ- 
ence, or was executed at a time when 
the decedent was not competent, it is 
in the estate’s interest to ensure that its 
assets are distributed in accordance with 
a prior will, or, pursuant to the laws 
of intestate succession. In sum, the estate, 
which is the entity the dead man’s statute 
was designed to protect, has absolutely 
no interest whatsoever in the outcome 
of a will contest or other similar probate 
proceedings. 

In the authors’ opinion, the above 
clearly indicates that Florida’s dead man’s 
statute should not be applied in will con- 
tests and analogous probate proceedings. 
Nevertheless, Florida’s district courts of 
appeal have consistently applied the stat- 
ute in such cases without directly address- 
ing the above issue. For example, in 
Leighton v. Harmon, 111 So.2d 697 
(Fla. 2d DCA 1959), which involved a 
will contest, the court decided the issue 
of whether the testimony proffered fell 
within the category of a “transaction and 
communication” with the decedent.!° After 
deciding that issue affirmatively, the court 
determined that the witness was “inter- 
ested” in the case and applied the statute 
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without further discussion. Similarly, in 
In Re Estate of Hatcher, 439 So.2d 
977 (Fla. 3d DCA 1983), the court applied 
the dead man’s statute in a proceeding 
to revoke the probate of a will after 
deciding the sole issue of whether the 
witness was interested in the outcome 
of the case. See also In Re Estate of 
Udell, 324 So.2d 703 (Fla. 4th DCA 
1975) (court assumed that had the witness 
been interested, the dead man’s statute 
would have barred his testimony in a 
will contest); In Re Estate of McClintock, 
374 So.2d 93 (Fla. 2d DCA 1979)(court 
in dicta assumes that dead man’s statute 
would bar testimony from an interested 
heir in a will contest). 


Parson’s Application 

The only case in Florida applying the 
dead man’s statute in a probate proceed- 
ing analogous to a will contest which 
has directly addressed the issue of whether 
the statute should apply in such cases 
is the Fourth District Court of Appeal’s 
decision in In Re Estate of Parson, 416 
So.2d 513 (Fla. 4th DCA 1982). In 
Parson, the appellant filed a petition for 
the establishment of a lost or destroyed 
will. At trial, he and his wife were, based 
upon the dead man’s statute, barred from 
testifying as to oral conversations with 
the decedent which would have tended 
to show that the alleged lost will had 
not been revoked. On appeal, appellant 
argued that barring that testimony was 
erroneous for a variety of reasons, one 
of which was that a proceeding to probate 
a will could not adversely affect or be 
antagonistic to the decedent’s interests. 
Put another way, the appellant contended 
that the statute should not have been 
applied because the estate had no interest 
in the outcome of the proceeding. 

In rejecting the above argument the 
Parson court observed that if such a 
position were taken to its logical extreme, 
then all parties seeking to enforce the 
decedent’s oral contracts would not have 
an interest antagonistic to the estate, 
because the decedent is presumed to have 
intended to perform his contracts made 
in good faith. The court then held that 
in determining whether the dead man’s 
statute applies the test is not whether 
a claim is antagonistic to the estate, but 
rather whether the claimant stands to 
gain by his or her own testimony. It 
made no difference to the Parson court 
that such a proceeding was not an action 
or proceeding against a party who is 
acting in the capacity as a representative 


of the decedent. Rather, the court was 
concerned only with preventing false tes- 
timony. 

Although the Parson decision did 
address the broad issue of whether 
Florida’s dead man’s statute should apply 
in a case where no one is really acting 
in a “representative capacity,” the court 
never dealt with the contention that the 
statute should not have been applied 
because no right or obligation which was 
vested in the decedent prior to and at 
death was involved. The Supreme Court 
of Florida opinions in Helms and Heath, 


The court then held 
that in determining whether 
the dead man’s statute 
applies the test is not 
whether a claim is 
antagonistic to the estate, 
but rather whether the 
claimant stands to gain 
by his or her own testimony 


which enunciated the rule that in such 
cases the statute should not be applied, 
were never mentioned in Parson. And 
again, it is undisputable that Parson, like 
a will contest, did not involve any right 
or obligation which was vested in the 
decedent prior to and at death. It can 
therefore be reasonably concluded that 
the Parson court was not made aware 
of the rule enunciated in the Helms and 
Heath decisions. 

The holding in Parson was obviously 
prompted by the court’s desire to prevent 
the admission of false, self-serving testi- 
mony. The court’s concern in this respect 
was misplaced. The possibility of false, 
self-serving testimony is present in all 
lawsuits; and, in many, such testimony 
is unrefutable. Nevertheless, Florida no 
longer adheres to the common law rule 
which prevented the introduction of all 
self-serving testimony by declaring all inter- 
ested witnesses incompetent; trusting fact 
finders to give such testimony proper 
weight. In other words, the self-serving 
nature of interested persons’ testimony 
goes to the testimony’s weight and not 
its admissibility. What we do have, how- 


ever, is a dead man’s statute which was 
enacted to remove that general common 
law disqualification and thus enlarge the 
capacity to testify.!! Hulsh v. Hulsh, 431 
So.2d 658 (Fla. 3d DCA 1983). The 
narrow exception being in cases where 
interested persons seek to offer certain 
testimony in an action against various 
“representatives” of a decedent; that is, 
in cases where someone is forced to pros- 
ecute or defend an action which is in 
reality one that could have, and in fact 
would have been prosecuted or defended 
by the decedent personally had he not 
died. 

In summary, Florida’s dead man’s stat- 
ute was designed to protect only those 
persons acting in a “representative capac- 
ity;” thereby ensuring that one bringing 
a claim based upon a predeath trans- 
action with deceased persons will not 
be able to take unfair advantage of the 
fact that the decedent’s lips are sealed 
in death. See Howland v. Strickland, 
219 So.2d 472 (Fla. 3d DCA 1969). It 
was not enacted or retained for the pur- 
pose of protecting litigants who are acting 
on their own behalf, as is the case in 
will contests. 

In a will contest it is clear that none 
of the interested parties are “representing 
the decedent” in the sense that they are 
compelled, due to death, to step into 
the decedent’s shoes and prosecute or 
defend an action which arose out of a 
predeath transaction with the decedent 
and which might have been brought by 
or against the decedent if living. Again, 
the proponents and contestants of the 
decedent’s will are merely pursuing rights 
which allegedly vested in themselves as 
a consequence of the decedent’s death. 
The proceeding is between living parties, 
and it is clear that the cause of action 
does not exist until after the death of 
the testator. 

Consequently, Florida’s dead man’s stat- 
ute, which is to be strictly construed 
and limited to its narrowest application, 
see Farley v. Collins, 146 So.2d 366 
(Fla. 1962), should have absolutely no 
application in such cases. As Professor 
Ehrhardt observes: “In deciding to retain 
the dead man’s statute, the Law Revision 
Council was concerned primarily in pro- 
tecting estates from false claims rather 
than having it apply in will contests.” 
Ehrhardt, Florida Evidence, §602.1 (2d 
ed. 1984) at 268. 

In conclusion, it is important to note 
that if Florida’s lower courts begin to 
follow the analysis of our Supreme Court 
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and hold the dead man’s statute not 
applicable in will contests and other sim- 
ilar probate proceedings, interested wit- 
nesses will not, as a result, be given 
carte blanc power to testify as to manu- 
factured conversations with decedents. As 
the Third District Court of Appeal noted 
in Hulsh v. Hulsh, “merely because tes- 
timony is not barred by the dead man’s 
statute does not mean that the other 
rules of evidence (i.e., heresay) might 
not bar its admission.” 

What would result, however, is the 
obviation of much of the confusion gen- 
erated by the attempted application of 
the statute in many probate proceedings 
where it has no utility. This would in 
turn lessen the amount of headaches many 
probate lawyers and trial judges receive 
during the course of will contests and 
other analogous probate proceedings. BJ 


'Florida’s so-called dead man’s statute, as 
codified in FLA. STAT. §90.602 provides in 
pertinent part that: 

“(1) No person interested in an action or pro- 
ceeding against the personal representative, heir- 
at-law, assignee, legatee, devisee, or survivor of 
a deceased person, or against the assignee, com- 
mittee, or guardian of an insane person, shall be 
examined as a witness regarding any oral com- 
munication between the interested person and 
the person who is deceased or insane at the time 
of the examination.” 

To be considered “interested” in the action 
for purposes of the statute the witness must 
have a pecuniary interest in the litigation. 
That is, he or she must stand to gain or lose 
by the direct legal operation and effect of 
the judgment. See Jensen v. Lance, 88 So. 
2d 762 (Fla. 1956). 

2Ray, Dead Man’s Statutes, 24 Ounlo ST. 
L.J. 89. 

3See McCormick, supra, at p.142. 

4See In re Kimbles Estate, 307 P.2d 615 


Bonds held less than five years earn a lower rate. 


38 THE FLORIDA BAR JOURNAL/NOVEMBER 1986 


(Nev. 1957), (dead man’s statute inapplicable 
in will contest since proceedings did not involve 
a claim which would tend to reduce or impair 
the estate, but is rather a dispute over who 
was entitled to share in the estate); In re 
Estate of Thomas, 327 A.2d 31 (Pa. 1974), 
(where opposing parties in a controversy involv- 
ing merely the testamentary distribution of 
property present their claims, either party is 
competent to testify as to prior conversations 
with the testator regardless of their interest 
in the estate’s property); Estate of Soothcage 
v. King, 176 A.2d 221 (Mary. Ct. App. 1961), 
(the testimony excluded by the dead man’s 
statute is only that of a party to a case which 
would tend to increase or diminish the estate 
of a decedent by establishing or defeating a 
cause of action by or against the estate); In 
re the Matter of the Estate of Schwebel, 479 
N.E.2d 500 (Ill.App.Ct. Sth Dist. 1985) (the 
dead man’s statute was intended to protect 
estates from the assault of strangers and does 
not relate to the relative rights of heirs or 
devisees as to the distribution of an estate); 
Hanks v. Hanks, 199 So.2d 169 (Ala. 1967) 
(dead man’s statute not applicable where assault 
in case can neither increase or diminish the 
estate). 

5The fact that in will contests there is no 
representative of the deceased has been express- 
ly recognized by our legislature via FLA. STAT. 
90.502(4)(b) which provides the attorney client 
privilege is not applicable when “a communica- 
tion is relevant to an issue between parties 
who claim through the same deceased client.” 
As a comment to that statute notes: “When 
multiple parties each claim through the same 
decedent, as is in will contest ... each party 
claims to best represent the interests of the 
deceased.” 

6Obviously in practice the personal repre- 
sentative of an estate will often be a relative 
or friend who will take on the decedent’s 
challenged will and therefore he or she will 
be interested in the outcome of the lawsuit. 
His or her interest, however, is one that is 
personal in nature, not one which arises by 
virtue of his or her capacity as personal repre- 
sentative of the estate. 

In Udell the court expressly recognized that 
in many probate proceedings, wherein heirs 
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and beneficiaries litigate over the proper 
distribution of an estate, the personal repre- 
sentative is merely a shareholder. 

8See 81 AM.JuR. 2d, Witnesses, §320, n. 61. 

9Although the Hays opinion only dealt with 
the limited question of whether testimony regard- 
ing the “execution” of a will was evidence 
of a transaction or communication with the 
decedent, the authors submit that Hays, and 
in particular the quoted language above, was 
an early indication by the court that will con- 
tests were not the type of proceeding the statute 
was designed to be applied in. 

‘0The testimony sought to be introduced 
in Leighton involved the decedent’s relation- 
ship with the witness. In holding that the 
testimony related to a transaction and commu- 
nication with the decedent, the Leighton court 
distinguished Hays, which held that testimony 
regarding the “execution” of a will did not 
relate to a transaction or communication. 

Because the dead man’s statute was enacted 
to remove the common law rule holding all 
interested persons incompetent to testify in 
any proceeding, courts have held that it should 
be strictly construed and limited to its narrowest 
application. Farley v. Collins, 146 So.2d 366 
(Fla. 1962). The authors’ view that the statute 
should not be applied in cases such as will 
contests is consistent with this principle and 
with the principle that the dead man’s statute 
should not be extended by judicial construction. 
Day v. Stickle, 113 So.2d 559 (Fla. 3d D.C.A. 
1959). 
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To Leave or Not To Leave (The Jurisdiction)— 
That Is the Question 


by Fred M. Dellapa 


On July 1, 1982, F.S. §61.13, estab- 
lishing shared parental responsibility, 
became effective. This revision to the 
custodial section of Florida’s dissolution 
chapter reshaped the concept of custody 
by recognizing the rather simple propo- 
sition that parents may divorce each 
other, but do not divorce their children. 
It altered the concept of custody by 
recognizing that the parents, as well as 
the children, have a continuing respon- 
sibility to each other—despite a dissolu- 
tion of marriage and a breakup of the 
family unit—and that the children in 
particular have a right to continual, 
quality contact with both of their 
divorced and separated parents; and that 
parents had to share the responsibility 
of rearing their offspring. 

The general prognosis for the amend- 
ment has been good since its implemen- 
tation; but it has not been without its 
difficulties in application. One of the 
more interesting and difficult propositions 
in the proper utilization of the shared 
parental responsibility statute has been 
the question of how can the philosophical 
and policy tenets of shared parental 
responsibility be carried out as contem- 
plated by the statute, when the primary 
residential parent wants to leave the 
State of Florida. 

It has been well established in Florida 
decisional law that a custodial spouse 
can leave the jurisdiction of the state 
when there is no explicit prohibition 
contained within the settlement agree- 
ment. Bell v. Bell 112 So.2d 63 (Fla. 
3d DCA 1959); McCrillis v. McCrillis, 
147 So.2d 584 (Fla. 2nd DCA 1962); 
and Millman v. Millman, 148 So.2d 728 
(Fla. 1963). However, a noncustodial 
spouse may seek a temporary and 
permanent injunction to prohibit the 
movement of the children outside of the 
state. Scheiner v. Scheiner, 336 So.2d 
406 (Fla. 3d DCA 1976). 


In O’Connor v. O’Connor, 347 So.2d 
438 (Fla.3d DCA 1977), a former 
husband appealed the order of the court 
granting the wife permission to relocate 
with the children to Tennessee. The court 
specifically affirmed the trial court’s 
firding that: 

i. The Petition for Leave to Change the 
Permanent Residence of the minor children 
of the parties is GRANTED as it is in the 
best interest and welfare of the minor children 
to allow such change, there being no 
substantial evidence to the contrary, and in 
addition, being to the financial and educational 
advantage of the minor children. 

The O’Connor opinion asserted what 
appeared to be—and later would prove 
to be—the emerging “best interest” test 
for a proposed relocation. 

In Viltz v. Viltz, 384 So.2d 1348 (Fla. 
3d DCA 1980), the final judgment 
awarded custody to the wife with a 
restriction prohibiting her from removing 
the child from the jurisdiction without 
order of court. Upon application, the 
trial court allowed the mother to leave 
the United States with the minor 
daughter and move to Venezuela. The 
wife’s family lived in Venezuela and the 
parties had previously lived there for 
two years. The court found that the 
child’s best interests were served by the 
move even though the husband argued 


that: (1) removal from the United States 
would render his rights of reasonable 
visitation illusory; and (2) the removal 
would deprive the child of her birthright 
to be raised and educated in the United 
States. The court, in so ruling, condi- 
tioned the wife’s move on her willingness 
to send the child, at her own expense, 
to visit the father in the United States 
and the posting of a cash bond to cover 
costs of any noncompliance. Additionally 
the court suspended the father’s child 
support payments which would provide 
him with additional money to pay for 
his visits to Venezuela. In this case, the 
residential parent’s cooperativeness 
regarding visitation was an important 
additional factor. 

Hence, it would appear that the 
developing standards prior to the Shared 
Parental Responsibility Act revolved 
around a change of circumstances that 
coincided with the best interests of the 
children; the relocating parent’s motiva- 
tion for the move; and cooperation in 
arranging visitation with the noncustodial 
parent. 


Giachetti v. Giachetti 

The first significant case on the issue 
following the enactment of the Shared 
Parental Responsibility Act was Giachetti 
v. Giachetti, 416 So.2d 27 (Fla. Sth 
DCA 1982), in which the court held 
that the mother, the custodial parent, 
could not move permanently to Alaska 
from Florida with her two minor 
children. Although the final judgment 
was silent as to the right of the custodial 
parent to relocate, the court found that 
the move would tend to deter, restrict 
or otherwise hamper the nonprimary 
residential parent from his continual and 
frequent contact with his children. In 
this case the court relied on the 
important visitation rights of the father. 
See also, Costa v. Costa, 429 So.2d 


THE FLORIDA BAR JOURNAL/NOVEMBER 1986 39 


or 


1249 (Fla. 4th DCA 1983). 

In Simon v. Simon, 435 So.2d 941 
(Fla. 4th DCA 1983) the original final 
judgment granted custody to the wife, 
and gave the father extensive visitation 
privileges. The judgment contained no 
prohibition against changing the residence 
of the child, and therefore the father 
had acted to enjoin the wife’s move 
from Florida. In ruling that the wife 
could leave for a northern state with 
her minor child, the court stated: “The 
trial court’s function is, therefore, simply 
to ferret out the best solution and the 
determinative factor is the best interests 
of the minor children.” 

The court observed that the best 
interests of the minor children is 
“synonymous” with the best interests 
of “the newly created family unit”—“the 
children and the custodial parent.” Thus, 
the courts began balancing the new 
family’s best interests as a unit, against 
the noncustodial parent’s visitation rights. 

The Third District Court of Appeal, 
in the case of Matilla v. Matilla, 474 
So.2d 306 (Fla. 3d DCA 1985), discussed 
at length the standards for removing 
children from the original home jurisdic- 
tion. In affirming the trial court’s ruling 
that the custodial mother could return 
to Michigan with the minor children, 
despite the father’s intention to remain 
in Florida and his visitation rights, the 
court relied extensively on D’Onofrio 
v. D’Onofrio, 144 N.J. Super. 200, 364 
A.2d 27 (Ch.Div.), aff'd per curiam, 144 
N.J. Super. 352, 365 A.2d 716 (App.Div. 
1976). In writing for the majority, Chief 
Judge Schwartz opined: “We endorse 
the extensive analysis of the present 
issue in D’Onofrio v.D’Onofrio, ..., 
where the court, in discussing the 
difference in a child’s relationships with 
the residential and nonresidential parent, 
pointed out:” 


Even under the best of circumstances and 
where the custodial parent is supportive of 
a continuing relationship between the child 
and the noncustodial parent, the nature of 
a parental relationship sustainable by way 
of visitation is necessarily and inevitably of 
a different character than that which is possible 
where the parents and children reside together 
as a single-family unit. The fact remains 
that ordinarily the day to day routine of the 
children, especially young ones, and the quality 
of their environment and their general style 
of life are that which are provided by the 
custodial parent and which are, indeed, the 
custodial parent’s obligation to provide. The 
children, after the parents’ divorce or 
separation, belong to a different family unit 
than they did when the parents lived together. 
The new family unit consists only of the 


children and the custodial parent, and what 
is advantageous to the unit as a whole, to 
each of its members individually and to the 
way they relate to each other and function 
together is obviously in the best interests of 
the children. Jt is in the context of what is 
best for that family unit that the precise 
nature and terms of visitation and changes 
in visitation by the noncustodial parent must 
be considered. Matilla at 307. [Emphasis 
added.] 

The court then further cited with approv- 


al the factors outlined in D’Onofrio to be 


Hence, it would appear that 
the developing standards prior 
to the Shared Parental 
Responsibility Act revolved 
around a change of 
circumstances that coincided 
with the best interests of the 
children; the relocating 
parent’s motivation for the 
move; and cooperation in 
arranging visitation with the 
noncustodial parent. 


considered in determining the resolution to 
the relocation issue: 

The prospective advantages of the move 
in terms of its likely capacity for improving 
the general quality of life for both the custodial 
parent and the children, ... the integrity of 
the motives of the custodial parent in seeking the 
move in order to determine whether the removal 
is inspired primarily by the desire to defeat or 
frustrate visitation by the noncustodial parent, 
and whether the custodial parent is likely to 
comply with the substitute visitation orders... 
which can provide an adequate basis for preserv- 
ing and fostering the parental relationship with 
the noncustodial parent if removal is allowed. 
The court should not insist that the advantages 
of the move be sacrificed solely to maintain 
weekly visitation by the father. . . . It is at least 
arguable, and the literature does not suggest 
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otherwise, that the alternative of uninterrupted 
visits of a week or more in duration several times 
a year (or longer visits during the summer). . . 
may well serve the paternal relationship better 
than the typical weekly visit. .. . Matilla at 307. 
[D’Onofrio citations omitted.] 

In applying the rationale of Matilla, 
a party seeking to move from the 
jurisdiction, in the face of a provision 
prohibiting such relocation or a petition 
for temporary and permanent injunction 
to prohibit such a move, the practitioner 
ought carefully to prepare evidentiary 
and testimonial evidence to show that 
there is, in fact, a real advantage to the 
new custodial unit in relocation. Better 
employment and wage possibilities, thus 
providing the custodial family unit with 
more resources for the best interests of 
the child; environmental considerations; 
cost of living advantages; and educational 
advantages are all part of the consider- 
ations to illustrate real advantages that 
are in the best interests of the minor 
child. 

This so-called “real advantage test,” 
also used in other jurisdictions, still 
requires that the evidence presented to 
the court clearly indicate that such 
relocation is not intended to in any way 
deter, obstruct or otherwise negate the 
alternate residential parent’s visitational 
contact with his or her children. 
Specifically, a person seeking relocation 
ought to demonstrate amply a willingness 
and propensity to cooperate, even to 
the extent of contribution to alleviate 
the costs of the longer distances of a 
new visitation schedule. This particular 
aspect ought not be overlooked nor 
underplayed. A reading of Matilla and 
other cases, from within Florida and 
without, will certainly indicate that if a 
trial court perceives that the person 
seeking such relocation may be doing 
so only to deter or obstruct the alternate 
residential parent from meaningful 
contact, then that person’s petition will 
surely be denied. 

Florida, of course, is not alone in 
struggling with this most sensitive of 
issues; and it is helpful to review what 
has been occurring in the rest of the 
United States relative to relocation. It 
appears that there have developed four 
categories of tests relative to relocation. 


Relocation Tests 

The first is the “New York test,” 
which stresses the significance of frequent 
and regular visitation between the child 
and the noncustodial parent, and the 
New York courts permit removal only 


when “exceptional circumstances” are 
shown. Weber v. Weber, 84 A.D. 2d 
940, 446 N.Y.S. 2d 676 (Sup.Ct.App.Div. 
1981); and see Weiss v. Weiss, 52 N.Y.2d 
170, 418 N.E.2d 377 (Ct. App. 1981). 

The strict approach of the New York 
test indicates that permission for removal 
would render virtually meaningless, 
extensive and explicit visitation provisions 
of a divorce decree, thus leading the 
courts to conclude that the benefits of 
frequent and regular visits far outweigh 
the benefits of occasional, but longer 
visits. The New York test is clearly the 
most restrictive, and is generally not 
followed outside the State of New York. 
Quite recently, however, New York has 
retreated somewhat from this rather 
restrictive test. 

Three other tests in various jurisdic- 
tions that have developed are more 
popular and, hence, appear to be more 
applicable. The second test is the “New 
Jersey real advantage test,” which was 
first heralded by the New Jersey court 
in D’Onofrio. [D’Onofrio is also cited 
with approval in Hale v. Hale, 429 
N.E.2d 340 (Mass. 1981); Matter of 
Ehlen, 303 N.W.2d 808 (S.D. 1981); 
Watters v. Watters, 314 N.W.2d 778 
(Mich. 1981).] The New Jersey real 
advantage test emphasizes the best 
interests of the child with the best 
interests of the “post-divorce family unit” 
of custodial parent and child. The 
D’Onofrio court recognized that a 
custodial parent is charged with the 
responsibility and obligation to provide 
the day-to-day care of the child and the 
environment in which he or she will be 
reared. The court also suggested that 
allowing a noncustodial parent longer, 
yet fewer, uninterrupted visits might: 
“Serve the parental relationship better 
than the typical weekly visit which 
involved little, if any, exercise of real 
parental responsibility.” 

Finally, the court reasoned that a 
noncustodial parent’s freedom to move 
from the jurisdition to seek a better life 
should be matched by a comparable 
freedom of a custodial parent to seek 
a better life, both personally and for 
the child, provided that substitute 
visitation is available. 

The Massachusetts appellate court, 
supporting this view, found in Hale, 
that the “real advantage” of the reloca- 
tion of the custodial unit would clearly 
promote the emotional well-being of the 
custodial family unit and should be 
honored. 


The third test is the “Illinois test.” 
In In Re: Marriage of Burgham, 86 
Ill.App. 3d 341, 408 N.E. 2d 37 (Ill. 
1980), the court indicated that the 
standards for allowing a custodial parent 
to remove a child from the home state 
include the custodial parent’s desire for 
the move, a “sensible” reason for the 
move, and a showing that the move is 
at least indirectly in the best interests 
of the child. The child’s best interests 
may be assumed because a custodial 
parent with the freedom to move will 
be a happier and better adjusted parent. 
Clearly, the gravamen of this argument 
is that the primary residential parent’s 
happiness is naturally passed along to 
the minor child, and to restrict that 
person’s movements could adversely 
affect the best interests of the minor 
child. 

The final test applied is the Colorado 
“presumption test,” which emerged from 
Bernick v. Bernick, 505 P.2d 14 (Colo. 
1972). The court in Bernick acknowl- 
edged a custodial parent’s responsibility 
to select the environment in which to 
rear the children. According to the court, 
the decisions of a custodial parent relative 
to this responsibility are entitled to the 
endorsement of the court that initially 
awarded custody. The court stated: 

Thus, in the absence of a clear showing 
to the contrary, decisions of the custodial 
parent reasonably made in good faith attempt 
to fulfill the responsibility imposed by the 
award of custody should be presumed to 


have been made in the best interests of the 
children. 


Since, in Bernick, no contrary showing 
was made that the move was not in the 
best interests of the child, the court 
reversed and remanded with directions 
to vacate the previous order prohibiting 
the custodial parent’s relocation. 

As evidenced from the foregoing four 
tests, except for the “New York test,” 
the happiness of the custodial parent 
cannot be understated when dealing with 
the minor child and must be recognized. 
I. A. Lindey, a writer in the area of 
matrimonial and family law, has stated 
that: “Would it not be unconscionable 
if the custodial parent, in order to 
preserve the other’s rights, was tethered 
to one place permanently, regardless of 
legitimate imperatives to move.” “Separ- 
ation Agreements and Ante-Nuptial 
Contracts,” Sec. 14, at 14-81 (1982). 

The preceding survey of the standards 
and tests utilized by other jurisdictions 
have, presumably, been utilized in 
arguments before the various Florida 


trial courts on this issue. However, it 
was not until the Matilla case that the 
Third District Court of Appeal solidified 
the rationales and tests into one opinion, 
thus setting out what can be hoped is 
Florida’s norm for application in matters 
involving the relocation of the new post- 
divorce family unit. These factors are: 

(1) The prospective advantages of the 
move in terms of its likelihood to 
improve the general quality of life for 
both the custodial parent and the 
children; 

(2) The integrity of the custodial 
parent’s motives in seeking the move; 
and 

(3) Whether the custodial parent is 
likely to comply with substitute visitation 
orders. BJ 
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by Leo P. Rock, Jr. 


The normal sequence of events when 
substantial interests of a party are deter- 
mined in formal proceedings is the eviden- 
tiary hearing before a hearing officer and 
agency review of the hearing officer’s 
recommended order, F.S. §120.57(1). 
Agency review is the first bite. However, 
when the first bite is distasteful, judicial 
review is available under F.S. §120.68. 
This article is concerned with review of 
findings of fact and conclusions of law 
by the agency and the courts, and the 
respective standards applied.! 

The hearing officer receives evidence 
“of a type commonly relied upon by 
reasonably prudent persons in the con- 
duct of their affairs,” which need not 
meet the test for admissibility in a circuit 
court trial. F.S. §120.58(1)(a). Hearsay 
evidence may supplement or explain other 
evidence, but cannot, by itself, support 
a finding of fact, unless it would be 
admissible over objection in a civil action. 


Review at the Agency Level 

Findings of Fact 

Agency review of the hearing officer’s 
findings of fact is supposed to be “proce- 
dural,” with the agency having no author- 
ity to “substitute its interpretation of 
the facts for that of the hearing officer 
who was personally able to weigh the 
evidence and evaluate the testimony and 
demeanor of the witnesses.” Kibler v. 
Dept. of Professional Regulation, 418 
So.2d 1081, 1083 (Fla. 4th DCA 1982). 

The statute clearly directs that the 
agency “may not reject or modify the 
findings of fact” unless a complete review 
of the record reflects that the finding 
was not “based upon competent sub- 
stantial evidence” or the essential re- 
quirements of law were not met. F.S. 
§120. 57(1)(b)9. With apparent frustration 
because of the frequency with which the 
First District Court of Appeal has found 
itself required to resolve the issue of 


Administrative Law 


Standards for Administrative Review— 
Two Bites at the Apple 


whether the agency simply had a different 
view of the evidence, the court said “Fac- 
tual issues susceptible of ordinary methods 
of proof that are not infused with policy 
considerations are the prerogative of the 
hearing officer as the finder of fact.” 
Heifetz v. Dept. of Business Regulation, 
475 So.2d 1277, 1281 (Fla. Ist DCA 1985). 

Where the evidence can support two 
inconsistent findings, it is the hearing 
officer’s role to “decide the issue one 
way or the other.” Competent substantial 
evidence is that which permits a reason- 
able inference of the fact at issue, or 
“sufficently relevant and material (evid- 
ence) that a reasonable mind would 
accept” as adequate to support the con- 
clusion reached. DeGroot v. Sheffield, 
95 So.2d 912 (Fla. 1957); Agrico Chem- 
ical Co. v. Fla. Dept. of Environmental 
Regulation, 365 So.2d 759, 763 (Fla. Ist 
DCA 1978). 

The agency cannot reject the hearing 
officer’s finding of fact unless “there 
is no competent, substantial evidence from 
which the finding could reasonably be 
inferred.” Ferris v. Austin, 487 So.2d 
1163 (Fla. Sth DCA 1986). Opinion tes- 
timony, however, does not carry as much 
weight as direct testimony. Pasco County 
School Board v. PERC, 353 So.2d 108, 
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119 (Fla. Ist DCA 1978). 

Yet, the agencies are prone to substitute 
their judgment for that of the hearing 
officer. This has been criticized by the 
courts. Forehand v. School Board of 
Washington County, 481 So.2d 953 (Fla. 
Ist DCA 1986); Bachynsky v. Dept. of 
Professional Regulation, 471 So.2d 1305 
(Fla. Ist DCA 1985); City of Umatilla 
v. PERC, 422 So.2d 905 (Fla. Sth DCA 
1982); School Board of Leon County 
v. Hargis, 400 So.2d 103 (Fla. Ist DCA 
1981). 

Mindful of this criticism, agencies have 
sought to justify their second guessing 
of hearing officers by relying on one 
of the major administrative law cases, 
McDonald v. Dept. of Banking and 
Finance, 346 So.2d 569 (Fla. Ist DCA 
1977), wherein the court stated that if 
“the ultimate facts are increasingly mat- 
ters of opinion and opinions are increas- 
ingly infused by policy considerations for 
which the agency has special responsibil- 
ity” then less weight is accorded the hear- 
ing officer’s contrary findings for which 
the agency has substituted its judgment. 
Id. at 579. While this language speaks 
to opinion evidence, another portion of 
the decision speaks of greater probative 
force to be given to a hearing officer’s 
contrary findings when the facts are such 
that the agency “may not rightfully claim 
special insight.” 

Recognizing the improbability of any 
agency believing it does not have some 
“special responsibility,” the courts have 
looked closely where the agency attempts 
to use this rationale to substitute its judg- 
ment call on facts that are susceptible 
to ordinary means of proof. Harac v. 
Dept. of Professional Regulation, 484 
So.2d 1333 (Fla. 3d DCA 1986). For 
example, the Florida Commission on 
Human Relations received a stinging 
rebuke when, in the absence of any record 
foundation for its reversal of the hearing 


| 


officer, the court said the commission 
made “unarticulated, speculative, and 
uncomplimentary assumptions about the 
purposes, motives, and ability of persons 
unseen, unheard and unknown.” School 
Board of Leon County v. Hargis, 400 
So.2d 103 (Fla. Ist DCA 1981). A 
“conclusionary rejection of the hearing 
officer’s findings” will not suffice. Bekiempis 
v. Dept. of Professional Regulation, 421 
So.2d 693, 694 (Fla. 2d DCA 1982). 


Rather than seek to reach its own 
conclusion by an independent determina- 
tion of a disputed fact, the agency should 
remand the case to the hearing officer. 
Cohn v. Dept. of Professional Regula- 
tion, 477 So.2d 1039 (Fla. 3d DCA 1985). 

Conclusions of Law 

In contrast to the weight accorded a 
hearing officer’s findings of fact, the hear- 
ing officer’s conclusions of law in the 
recommended order appear subject to 
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freewheeling agency substitution of judg- 
ment, DeLaurier v. School Board of Dade 
County, 443 So.2d 1067 (Fla. 3d DCA 
1984). DeLaurier is a one paragraph per 
curiam decision that simply said the agency 
“was free to reject the hearing officer’s 
conclusions of law,”? but there were fact 
findings to support the contrary conclu- 
sion. 

A case that literally interpreted F-.S. 
§120.57(1)(b)9, for carte blanc rejection 
of legal conclusions “without limitation,” 
is Alles v. Dept. of Professional Regu- 
lation, 423 So.2d 624 (Fla. 5th DCA 
1982). However, the equities of the case, 
where the agency attempted to impose 
responsibility for the Harbor Cay condo- 
minium collapse that killed several people, 
may have influenced the interpretation. 
But see Siess v. Dept. of Health and 
Rehabilitative Services, 468 So.2d 478 
(Fla. 2d DCA 1985). 

An agency, realizing it has greater 
leeway in rejecting conclusions of law, 
may not, however, use this as an “end 
run” and label contrary hearing officer 
findings as being ones of law rather than 
fact. Leapley v. Board of Regents, 423 
So.2d 431, 432 (Fla. Ist DCA 1983). 
The court said it would “give no great 
weight to the labeling of the conflicting 
findings as ‘conclusions of law’ rather 
than ‘findings of fact.’ ” School Board 
of Leon County v. Hargis, 400 So.2d 
at 107 (Fla. Ist DCA 1981). An agency 
cannot characterize findings of fact as 
legal conclusions to avoid the require- 
ments of the statute. Silver Sand Co. 
v. Dept. of Revenue, 365 So.2d 1090, 
1093 (Fla. Ist DCA 1979). 

Moreover, when the agency is exercis- 
ing its discretion, it has the obligation 
to explain why it disagrees with the hear- 
ing officer’s legal conclusions, because 
“[flailure by the agency to expose and 
elucidate its reasons for discretionary 
action will, on judicial review, result in 
the courts setting aside the agency action,” 
remanding the case, or otherwise reme- 
dying the wrongful agency action. F.S. 
§120.68(13). McDonald v. Dept. of Bank- 
ing & Finance, 346 So.2d at 584 (Fla. 
Ist DCA 1977). 

The “special expertise” rule mentioned 
in Harac v. Dept. of Professional Regu- 
lation, is limited to rejected fact findings, 
and should not be relied upon to simply 
reject legal conclusions.3 


Judicial Review 
F.S. §120.68(7) requires the reviewing 
court to “deal separately with disputed 


issues of agency procedure, interpreta- 
tions of law, determinations of fact, or 
policy within the agency’s exercise of del- 
egated discretion.” 

Findings of Fact 

The courts are admonished not to substi- 
tute their judgment for that of the agency 
as to the weight of the evidence on any 
disputed finding of fact, but, “The court 
shall, however, set aside agency action 


or remand the case to the agency if it 


finds that the agency’s action depends 
on any finding of fact that is not sup- 
ported by competent substantial evidence 
in the record.” F.S. §120.68(10). 

The court takes the second bite with 
a review of the record developed before 
the hearing officer, as the agency did, 
“to determine whether there is in the 
record competent substantial evidence to 
support the agency’s action.” Braddock 
v. School Board of Nassau County, 455 
So.2d 394, 396 (Fla. Ist DCA 1984). 

The instructive decision in McDonald 
v. Dept. of Banking and Finance, requires 
analysis of these variables when the agency 
substitutes its findings of fact: 

(1) How susceptible is the factual issue 
to resolution by credible witnesses and 
other evidence; 

(2) How substantially the hearing offi- 
cer’s discarded findings are supported by 
such evidence; 

(3) How far the factual issue tends 
to be one of opinion; 

(4) How completely agency policy occu- 
pies a field otherwise open to different 
opinion. /d. at 579. 

If this analysis reflects that the agency 
has “ignored or rejected the hearing officer’s 
findings of fact without determining that 
they are not supported by competent, sub- 
stantial evidence,” the agency’s action 
should be quashed. Brevard County Sher- 
iffs Dept. v. Florida Commission on 
Human Relations, 429 So.2d 1235, 1237 
(Fla. Sth DCA 1983). 

Conclusions of Law 

The recent Florida Supreme Court case 
of PERC v. Dade County PBA, 467 
So.2d 987 (Fla. 1985), deals with how 
a legal principle should be applied by 
an agency to undisputed facts. The court 
said it was dealing with an interpretation 
of law, not a determination of fact,4 and 
that “...the ultimate authority to admin- 
istratively interpret Chapter 447 and 
Article I, Section 6, of the Florida Con- 
stitution, which deal with state regulation 
of labor organizations, resides with the 
Commission and not a hearing officer.” 
Id. at 989. 


The Supreme Court went on to note, 
“Further we agree that a reviewing court 
must defer to an agency’s interpretation 
of an operable statute as long as that 
interpretation is consistent with legislative 
intent and is supported by substantial, 
competent evidence.” [Emphasis added.] 

The question is does the requirement 
of support from substantial, competent 
evidence square with the high court’s prior 
review standard that “administrative con- 
struction of a statute by the agency charged 
with its administration is entitled to great 
weight. We will not overturn an agency’s 
interpretation unless clearly erroneous.” 


The court takes the second bite 
with a review of the record 
developed before the hearing 
officer, as the agency did, 
“to determine whether there 
is in the record competent 
substantial evidence to support 
the agency’s action ” 


Dept. of Insurance v. Southeast Volusia 
Hospital District, 438 So.2d 815, 820 
(Fla. 1983). Is not “clearly erroneous” 
a tougher standard to meet on appeal 
rather than consistency with legislative 
intent and support by competent, sub- 
stantial evidence? 

Perhaps Judge Nesbitt’s incisive dissent 
when the Dade County PBA case was 
in the Third District, 444 So.2d 465, 
474 (Fla. 3¢ DCA 1984),5 helps explain 
the desired result of the case because 
the case dealt with a strike by police 
officers and whether their union was respon- 
sible for the violation of the constitutional 
prohibition against strikes by public employ- 
ees. Fla. Const., art. 1, §6. 

Moreover, this writer submits that the 
stricter standard of the court, prior to 
passage of the Florida Administrative Pro- 
cedure Act (F.S. Ch. 120) in 1974, in 
Siegendorf v. Stone, 266 So.2d 345 (Fla. 
1972), has been relaxed even though it 
is cited in the Dade County PBA majority 
decision in a “see also” string cite, 467 
So.2d at 989. Siegendorf afforded presump- 
tive validity to administrative decisions 
if factually accurate and there were no 
compelling circumstances such as denial 
of due process, clear error, ° or overriding 
legal basis to indicate reversal of the 
decision. 


Yet, one month after the Florida Supreme 
Court’s decision in Dade County PBA, 
the Fourth District relied on Southeast 
Volusia Hospital District and upheld 
PERC’s statutory interpretation because 
there was no clear showing of error. Palm 
Beach Junior College v. United Faculty 
of PBJC, 468 So.2d 1089 (Fla. 4th DCA 
1985). 

When the agency seeks to regulate con- 
duct that is not within its particular pro- 
vince, it will not be given the usual defer- 
ence on appeal. City of Hollywood v. 
PERC, 476 So.2d 1340, 1342 (Fla. Ist 
DCA 1985). An unreasonable interpreta- 
tion or one in conflict with the state 
constitution or the plain intent of the 
statute may be set aside. Perkins v. Dept. 
of Health and Rehabilitative Services, 
452 So.2d 1007, 1008 (Fla. Ist DCA 1984). 

More in line with Dade County PBA 
is Le Dew v. Unemployment Appeals 
Comm., 456 So.2d 1219, 1221 (Fla. Ist 
DCA 1984), when the court, confronted 
with a mixed question of law and facts, 
construed §120.68(9)(a) and said: 

Although it is not our province to reverse a 
final administrative order which is amply sup- 
ported by competent substantial evidence, the 
same standards of review do not apply to an 
erroneous application of the law to the facts. If 
we find “that the agency has erroneously inter- 
preted a provision of law and that a correct 
interpretation compels a particular action,” we 
may, among other things, “set aside or modify 
the agency action . . .” [Emphasis added] 

Another phrasing of the appellate stan- 
dard on agency construction of a statute 
besides “clearly erroneous” is for the court 
to “accord substantial deference to it 
and decline to overturn it, except for 
the most cogent reasons.” Palm Beach 
Junior College v. United Faculty of PBJC, 
425 So.2d 133, 136 (Fla. Ist DCA 1982). 

Thus, we have varying judicial verbali- 
zations for the appellate review standards 
when conclusions of law are in question. 
However, the controlling statute speaks 
to an agency’s “erroneous interpretation,” 
not clearly erroneous, F.S. §120.68(9), 
whether the fairness of the proceedings 
or correctness of the action may have 
been impaired by a material error in 
procedure, F.S. §120.68(8), and whether 
the agency action depends on any finding 
of fact that is not supported by 
competent substantial evidence in the 
record, F.S. §120.68(10). 


Conclusion 

There are excellent hearing officers 
and perhaps some not so excellent, but 
their lack of practical experience is a 
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factor. When an agency has its own, 
rather that DOAH hearing officers, some 
parochialism seems to set in. All too 
often an agency seems predisposed to 
the result it wishes to reach, and in 
doing so does not accord the hearing 
officer’s findings of fact and conclusions 
of law the status they deserve, or that 
the APA, F.S. Ch. 120 envisions. 
Additionally, the agency may not fully 
meet its obligation under McDonald to 
expose and elucidate its reasons for 


discretionary action. 

Thus, it is critical for the practitioner 
to introduce as much competent evidence 
as possible to lay the basis for the 
findings of fact that support the practi- 
tioner’s position. 

The first bite via exceptions and brief 
to the agency may not be very satiating; 
then one must rely upon the district 
courts of appeal for a nourishing second 
bite, relying on the Ferris v. Austin, 
principle that those findings cannot be 
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reversed by the agency unless there is 
no competent, substantial evidence to 
support them. BJ 


! This article is for §120.57(1)(a) substantial 
interests proceedings when the agency is acting 
in a quasi-judicial capacity. For agency rule- 
making, the review standard is Stricter, being. 
whether the agency was “arbitrary or capricious.” 
General Telephone Co. v. FPSC, 446 So.2d 
1063, 1067 (Fla. 1985); Florida Waterworks 
Assn. v. Florida Home Builders Assn., 473 
So.2d 237 (Fla. Ist D.C.A. 1985). 

2 In Westchester General Hospital v. Dept. 
of Health & Rehabilitative Services, 419 So.2d 
705, 708 (Fla. Ist D.C.A. 1982), the court 
said: “Agency power to modify and reject 
flows from the statute and is not dependent 
on the filing of exceptions.” 

3 This “policy” notion relied upon by agen- 
cies to justify their desired result, regardless 
of the hearing officer’s findings on facts that 
are susceptible of ordinary proof has been 
treated well in a Commentary in 35 U.FLa. 
L.REv. 153 (1983). 

4This distinctive and separate treatment 
being required by FLA. STAT. §120.68(7). 

5 The Florida Supreme Court in its 4-3 
decision adopted Judge Nesbitt’s analysis that 
a question of policy was involved, and there- 
fore the agency had authority to overrule a 
statutory interpretation made by the hearing 
officer. 467 So.2d at 989. 

6 The use of this terminology generates some 
confusion for practitioners as “clearly errone- 
ous” is the appellate review standard in federal 
courts for findings of fact. FED. R. Civ. P. 52(a) 
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This month, the Spotlight shines on 
the Orange County Bar Association, 
headquartered in Orlando. The OCBA 
is a staffed bar with more than 1500 
members and a budget of $215,688. 

In 1985 the Florida Legislature author- 
ized establishment of an experimental 
program to provide a one-stop shopping 
approach to dispute resolution. The one 
drawback was that this experimental pro- 
gram would cost approximately $50,000 
to become operational and the legislature 
did not appropriate any funds. 

Being ever mindful of the needs of 
the community and desiring to partici- 
pate wherever possible, the Orange 
County Bar Association felt that certain 
key parts of this program could be 
implemented at a minimum cost without 
legislative approval and proceeded to do 
so. With its Legal Aid Society and Citizen 
Dispute Settlement Program cooperating, 
a Legal Information Booth was set up 
at the Orange County Courthouse. By 
working closely with the clerk of the 
circuit court and the county administra- 
tor’s office, the cost to date is under $500. 

This Legal Information Booth is not 


Spotlight on Voluntary Bars 


Courthouse Legal Information Booth 


the typical courthouse information booth. 
The program was set up with three goals 
in mind: 

(1) To direct the public to the many 
county and court offices in the area; 

(2) To inform citizens of the many 
alternative dispute resolution programs 
in the area which allow people to resolve 
problems without expensive legal fees; 

(3) To inform citizens of governmental 
and private programs which could assist 
with their problems, such as the Legal 


Volunteers staff the legal information booth in the Orange County Courthouse. 
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Aid Society, alcohol abuse counseling 
facilities and other public service pro- 
grams. 

The clerk of the circuit court and the 
county administrator’s office provided the 
booth, telephones, maps and free parking 
and transportation to the courthouse for 
the volunteers. The maps include a struc- 
tural layout of the courthouse and a 
local area map which shows various court 
and county offices which are frequently 
used by the public. 

Information packets were assembled 
and given to each volunteer. These pack- 
ets include: 


® An introduction to the program and 
explanation of the courthouse, structur- 
ally. 

@ A listing of court-related offices and 
telephone numbers. 

@ A listing of county-related offices 
and telephone numbers. 

@ A directory of all known public and 
private service agencies in the metropoli- 
tan Orange County area, with addresses, 
telephone numbers and brief descriptions 
of service available. 

@ Maps of the courthouse and sur- 
rounding areas. 

@ Brochures of existing agencies, includ- 
ing the bar’s Lawyers Referral Service, 
Citizen Dispute Settlement program, 
Family Law Mediation program, and the 
Legal Aid Society. 

@ Parking permits and trolley passes. 

Approximately 24 volunteers were gath- 
ered from community agencies to operate 
the information booth. Local sources for 
volunteers include the Retired Senior Vol- 
unteers Program (R.S.V.P.), the Volun- 
teer Center of Central Florida, The Junior 
League, and other interested persons who 
responded to requests for volunteers in 
local newspapers. The director of the 
Citizen Dispute Settlement Program is 
responsible for the general administration 
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and staffing of the booth. The informa- 
tion booth is available to the public 
Monday through Friday during court- 
house hours. 

Volunteers are given a three-hour ori- 
entation along with monthly ongoing train- 
ing. Instructors are volunteer speakers 
from various segments of the court and 
community agencies whose clients may 
benefit from this service. Members of 
the Orange County Bar Association give 
their time at no charge to aid the volun- 
teers in supplying information about com- 
munity programs which may assist citizens 
in need. A monthly newsletter is distrib- 
uted to volunteers to update any changes 
or additions to available information. Vol- 
unteers are scheduled on a monthly basis 
to allow for vacations or special requests. 

Courthouse and county personnel have 
been extremely helpful in this endeavor. 
Key individuals with long tenure were 
selected to aid the volunteers in answering 
questions when they had difficulties. They 
also have been helpful in providing informa- 
tion regarding how each segment of the 


court and county system works at no 
charge for their time and expertise. 
Positive feedback has continued to come 
from court and county personnel as to 
the effectiveness of this program. Several 
social service-type agencies are now giving 
out the legal information booth’s tele- 
phone number to Orange County resi- 
dents requesting information. 

The long-term goal of this program 
is ultimately to help reduce the frustra- 
tion the general public experiences when 
dealing with government and an over- 
crowded court system, and to encourage 
use of alternative dispute resolution pro- 
grams when appropriate so that citizens 
can resolve disputes quickly and without 
unnecessary expense. This can be accom- 
plished by providing the citizens of 
Orange County with information on the 
various programs available to them. By 
coordinating these programs to work 
cooperatively together, the Orange Coun- 
ty Bar Association continues its efforts 
to provide quality service to the residents 
of Orange County, and to enhance respect 


for our judicial system and professionals. 

It goes without saying that extensive 
planning was necessary prior to start-up 
in October 1985. The one thing that we 
definitely would do differently is change 
the opening date—volunteers often leave 
the area for the summer months and 
many organizations suspend one or more 
summer meetings. Under these circum- 
stances, planning is much more difficult. 

The person to contact for further 
information on this project is Eloise Fox, 
(305) 422-4515, executive director of the 
Orange County Bar Association. 


Voluntary bar projects featured in 
this column are selected by the Florida 
Council of Bar Executives with the 
view that their description here will 
assist other bars develop similar 
projects. Local bars are invited to 
submit successful projects for con- 
sideration of publication to Patricia 
Hicks, Executive Director, St. Peters- 
burg Bar Association, P. O. Box 7538, 


St. Petersburg, FL 33734. 


Secondary source materials can add 
interest and depth to legal writing. When 
citing a book, give the author’s first initial 
and last name, then the title of the book 
and the referenced pages. In parentheses, 
add the year of publication. If more than 
one edition exists, add this information 
in front of the year. Example: G. Gilmore 
& C. Black, Jr., The Law of Admiralty 
450 (2d ed. 1975). 

Certain frequently cited books require 
special attention. Cite a law dictionary 
as: Black’s Law Dictionary 500 (rev. Sth 
ed. 1979). Cite the reference works Corpus 
Juris Secundum, American Jurispru- 
dence, Florida Jurisprudence and American 
Law Reports as: 43A C.J.S. Injunctions 
§1 (1978); 17 Am.Jur.2d Contracts §74 
(1964); 30 Fla.Jur.2d Insurance §1 (1981); 
Annot., 3 A.L.R.2d 711 (1949). For other 
special citation forms, see the Bluebook, 
A Uniform System of Citation §15.5.3 
(13th ed. 1981). 

Identify an article in a periodical by 
the last name of the author, then the 
title of the article, the volume and name 
of the periodical, the pages cited with 
the year of publication in parentheses. 
However, if the periodical is paginated 
by issue rather than consecutively by 
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volume, cite the date. Omit the paren- 
thetical reference for the year. Examples: 
Edelman, Cruise Shipowners’ Liability for 
Passenger Injuries, Trial, Sept. 1981, at 
30; Laughlin, The Burger Court and the 
United States Territories, 36 U. Fla. L. 
Rev. 755 (1984). 

Student writers are not cited by name. 
Do identify the type of student material 
referenced using the same designation as 
in the periodical. For example: Note, 
Silencing the Name Droppers: The Intel- 
ligence Identities Protection Act of 1982, 
36 U. Fla. L. Rev. 841 (1984). 

Short student material is cited without 
identification. 

The Bluebook editors have developed 
an extensive list of abbreviations for use 
in citing periodicals. Use of this list devel- 
ops uniformity and ease in understanding 
citation forms. 

Most newspaper reports are cited in 
ordinary type without identifying the 
report’s titles. Example: N.Y. Times, July 
20, 1986, at 1, col. 1. If the town might 
not be recognized outside the immediate 
area, the authors believe it helpful to 
add the state’s name. Example: Panama 
City, Fla., News-Herald, July 20, 1986, 
at IC, col. 1. If the news report’s title 


or title and by-line would be helpful, 
this may also be added. If the newspaper 
is published in multiple editions, indicate 
the specific edition in parentheses. 

Three practice cites follow. Each con- 
tains one or more errors. Are these evident 
to you? 1. Elaine C. Maier, How to 
Prepare a Legal Citation (Barron’s Educa- 
tional Series, Inc., 1986). 

2. Hearst, Drafting Conflicts in an 
Inflationary Era, U.Fla.L.Rev. (1976). 

3. Note, A Framework for Pre-emption 
Analysis, 88 Yale Law Journal 363 (1978). 

Please note, the 14th edition of the 
Bluebook is or will soon be available 
from the Harvard Law Review Associa- 
tion. BJ 
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Wallace is a third-year law student 
at the University of Florida and is 
the current research editor for the 
Law Review. 
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Single-Employer Pension Plan Amendments Act 
of 1986 Creates New Burdens for Employers 


by William D. Mitchell 


Employers who terminate pension plans 
covered by the plan termination insurance 
program of Title IV of the Employee Retire- 
ment Income Security Act of 1974 
(“ERISA”) will find that the rules which 
apply to these terminations have been 
sharply altered by the enactment of the 
Single-Employer Pension Plan Amend- 
ment Act of 1986 (““SEPPAA”). Almost 
certainly some employers will be distressed 
to discover that they cannot terminate 
an existing pension plan until additional 
funds are contributed to the plan. And 
this is not the only change made by 
SEPPAA. Other significant changes made 
by SEPPAA include increasing the annual 
premium from $2.60 to $8.50 per plan 
participant per year and increasing the 
potential liability of employers who termi- 
nate underfunded pension plans. 

These changes reflect Congress’ con- 
cern that the prior plan termination insur- 
ance program was financially unsound! 
and encouraged employers to terminate 
pension plans and shift unfunded pension 
liabilities to the Pension Benefit Guaranty 
Corporation (“PBGC”). 

Under SEPPAA a single-employer plan 
covered by the plan termination insurance 
program (generally, tax-qualified defined 
benefit pension plans) may be terminated 
voluntarily by an employer only in stan- 
dard termination or in a distress termina- 
tion. Unless the employer can meet the 
requirements for one of these terminations 
or unless the PBGC initiates involuntary 
termination procedures, the employer 
must maintain the plan. 

Although they had to comply with cer- 
tain procedural requirements prior to 
SEPPAA, employers were not required 
by statute to maintain defined benefit 
pension plans.” In connection with plan 
terminations, employers, through the plan 
administrator, had to give the PBGC 10 
days notice of a proposed termination 
date. The plan administrator then had 


to wait 90 days after the proposed termi- 
nation date before distributing plan assets 
unless he received before that time a 
“notice of sufficiency.” 

A “notice of sufficiency” was a PBGC 
statement that the PBGC had determined 
that plan assets were sufficient to dis- 
charge, when due, all plan obligations 
with respect to “basic benefits.”4 The plan 
administrator had 90 days after receiving 
a notice of sufficiency to allocate and 
distribute plan assets. 

If a plan was terminated without suffi- 
cient assets to pay benefits at PBGC guar- 
anteed levels, the employer was liable 
to the PBGC for the insufficiency. The 
liability, however, was limited to 30 
percent of the employer’s net worth. 
That limit applied whether or not the 
employer remained in business. 

In contrast to prior law, under SEPPAA 
a plan cannot be terminated by an 
employer unless the proposed termination 
qualifies as a standard termination or 
as a distress termination.® Further, to 
initiate either a standard termination or 
a distress termination, the plan adminis- 
trator must provide each affected party 
(other than PBGC) with written notice 
of intent to terminate a plan.’ The notice 
must be given at least 60 days prior to 


the proposed termination date.* Affected 
parties include plan participants, certain 
beneficiaries, and unions representing 
employees covered by the plan.? In con- 
trast, prior to the passage of SEPPAA, 
the PBGC had required by regulation 
that participants and retirees covered by 
the plan be given at least 10 days notice 
of intended plan terminations. 


Standard Terminations 

Under SEPPAA an employer can ter- 
minate a plan in a standard termination 
only if the plan has enough assets to 
pay all benefit commitments under the 
plan, not just benefits guaranteed by 
PBGC.'! Benefit commitments include all 
benefits provided by a plan with respect 
to a participant or beneficiary that are 
(1) guaranteed by the PBGA, (2) would 
be guaranteed by PBGC but for the 
exceptions in ERISA §4022(b) (for exam- 
ple, amounts in excess of the maximum 
guaranteed amounts),!? (3) early retire- 
ment supplements or subsidies and (4) 
plant closing benefits.'3 The legislative his- 
tory of SEPPAA indicates that these terms 
are to be liberally construed.'4 

Certain procedural requirements must 
be met in connection with plan termina- 
tions. As soon as practicable after the 
60-day advance notice of intent to termi- 
nate is provided to affected parties, the 
plan administrator must send to the 
PBGC a notice containing an actuarial 
certification regarding the projected 
amount of plan assets as of the proposed 
termination date, the present value as 
of such date of certain benefits provided 
by the plan, and a certification that plan 
assets will be adequate (as of the proposed 
distribution date) to pay benefit commit- 
ments.!5 

No later than the date on which notice 
is sent to the PBGC, participants and 
beneficiaries must be notified of their 
benefit commitments as of the proposed 
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termination date. The notice must be writ- 
ten in a manner that is likely to be under- 
stood by these persons. 

If it determines that there is reason 
to believe the plan lacks sufficient assets 
to pay benefit commitments, the PBGC 
must issue to the plan administrator a 
notice of noncompliance within 60 days 
after receiving advance notice of intent 
to terminate. Assuming the PBGC does 
not issue a notice of noncompliance, plan 
assets can be distributed so long as the 
plan has sufficient assets to pay benefit 
commitments. In such terminations the 
employer has no further liability to the 
PBGC.'6 


Distress Terminations 

The other way in which an employer 
can voluntarily terminate a plan is through 
a distress termination. A distress termina- 
tion can occur only if one of the following 
requirements is met: 

1. The employer is in a liquidation 
proceeding under the Bankruptcy Code 
or similar state law. 

2. The employer is in a reorganization 
proceeding under the Bankruptcy Code 


or similar state law, and the bankruptcy 
court (or appropriate state court in a 
state law case) approves the termination. 

3. The employer demonstrates to the 
satisfaction of the PBGC that unless a 
distress termination occurs: 

(a) the employer will be unable to 
pay its debts when due and will be unable 
to continue its business; or 

(b) the costs of providing pension 
coverage have become unreasonably bur- 
densome to the employer solely as a result 
in a decline of the employer’s work force 
covered as plan participants.!7 

If the employer is a member of a con- 
trolled group, each member of the control 
group whose assets comprise five percent 
or more of the group’s assets must meet 
these criteria. 

Once a distress termination is initiated, 
SEPPAA requires the PBGC to deter- 
mine whether plan assets are sufficient 
to pay guaranteed benefits and whether 
plan assets are sufficient to pay benefit 
commitments.'8 SEPPAA provides for 
three possible outcomes: 

1. The PBGC may determine that the 
plan has sufficient assets to pay all benefit 
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commitments. 

2. The PBGC may be able to determine 
that plan assets are sufficient to pay guar- 
anteed benefits but unable to determine 
that the plan has sufficient assets to pay 
for benefit commitments. 

3. The PBGC may be unable to deter- 
mine that the plan has enough assets 
to pay guaranteed benefits.!9 

If the PBGC determines that the plan 
has sufficient assets to pay all benefit 
commitments, the employer sponsoring 
the plan has no liability and plan assets 
are distributed in accordance with ERISA 
§4041(b)(3).2° If the PBGC determines 
that plan assets are sufficient to pay guar- 
anteed benefits but is unable to determine 
that the plan has sufficient assets to pay 
benefit commitments, the plan adminis- 
trator distributes available plan assets in 
accordance with the asset allocation pro- 
visions of Title IV of ERISA.2! These 
provisions are essentially unchanged from 
prior law. Under SEPPAA, however, the 
PBGC is required to establish a special 
termination trust for the plan whenever 
it cannot determine that plan assets are 
sufficient to pay benefit commitments. 

The termination trust is to be used 
exclusively for receiving liability payments 
in connection with the plan’s termination 
and for making distributions pursuant 
to the plan.2? Trust assets may be used 
to defray reasonable administrative expen- 
ses.23 The trust is to be maintained so 
long as necessary to receive the required 
payments and make the necessary distri- 
butions. Distributions are made on the 
basis of the amount of cash assets or 
assets that may be converted into cash. 
If the amount of such assets is less than 
the amount of liabilities due, the trustee 
pays a prorata share to each participant 
or beneficiary.24 Any portion of any 
amount paid under and distributed to 
the recipient of a termination trust may 
escape taxation if it is rolled over to 
an individual retirement account or an 
individual retirement annuity in accord- 
ance with the usual rollover rules that 
apply to distributions from tax-qualified 
plans.25 

If the PBGC is unable to determine 
that the plan has enough assets to pay 
guaranteed benefits, the PBGC is required 
to initiate involuntary termination pro- 
ceedings.?6 


Involuntary Termination 

Under SEPPAA, the PBGC must 
initiate involuntary plan termination pro- 
ceedings whenever it determines that the 


plan does not have enough assets to pay 
benefits currently due.?’ In contrast, under 
prior law the PBGC had the discretion 
not to commence involuntary plan termi- 
nation proceedings when it determined 
that a plan was unable to pay benefits 
when due.?8 As under prior law, the PBGC 
also has the discretion to initiate involun- 
tary plan termination proceedings upon 
the occurrence of certain events, such 
as failure to meet the minimum funding 
standards for the plan.2? The PBGC 
commences involuntary plan termination 
proceedings by applying to a district court 
for a decree terminating the plan under 
the auspices of a court-appointed trustee.3° 
The trustee is authorized both to pay 
benefits under the plan and to attempt 
to collect amounts due the plan.?! If the 
plan has unfunded benefit commitments 
that are not guaranteed by the PBGC, 
the PBGC must establish a separate ter- 
mination trust like that used in distress 
terminations.32 


Liability of Plan Sponsors 

If a single-employer plan is terminated 
in a standard termination, the plan spon- 
sor has no liability to the PBGC. In a 
distress termination or an involuntary ter- 
mination, however, plan sponsors and 
members of their control groups are 
jointly and severally liable to the PBGC 
if the plan has unfunded guaranteed bene- 
fits. Besides that, in some cases these 
entities will also be liable to termination 
trusts created for the benefit of partici- 
pants in terminated plans. 

In a distress termination or an involun- 
tary termination, the amount of PBGC 
liability is equal to the sum of (a) the 
total amount of unfunded guaranteed bene- 
fits, up to 30 percent of the collective 
net worth of those persons who are liable 
to the PBGC and (b) the excess (if any) 
of 75 percent of the total amount of all 
unfunded guaranteed benefits over 30 per- 
cent of the collective net worth of those 
persons liable to the PBGC.33 Under prior 
law, the PBGC’s liability was limited to 
30 percent of the net worth of the plan 
sponsor.*4 This rule was criticized in Con- 
gress on the ground that it permitted 
profitable employers with a low net worth 
to shift their obligation to fund PBGC 
guaranteed benefits to the PBGC by ter- 
minating plans.35 As was true under prior 
case law, the collective net worth of con- 
trol group members is found by summing 
the net worth of each control group 
member that has a positive net worth.% 

The effect of the new liability in excess 


of the 30 percent cap is diluted, however, 
by its unsecured status under the Bank- 
ruptcy Code.37 Because approximately 75 
percent of the claims against the plan 
termination program occur in the context 
of bankruptcy proceedings,38 it seems 
likely that in many cases this new PBGC 
liability provision will generate little addi- 
tional revenue for the PBGC. 

SEPPAA clarifies the conditions under 
which members of controlled groups will 
be liable to the PBGC. Under SEPPAA 
any person who is a “contributing spon- 
sor” 39 or a member of a contributing 
sponsor’s control group is liable to the 
PBGC if a distress termination occurs 
and the plan lacks sufficient assets to 
pay PBGC guaranteed benefits.4° Under 
prior law plan sponsors sometimes liti- 
gated whether members of a controlled 
group who did not maintain the plan 
were also liable to the PBGC for guar- 
anteed benefits.4! 

Besides incurring liability to the PBGC, 
contributing plan sponsors involved in 
distress or involuntary plan terminations 
may also incur liability to the special 
termination trusts created under ERISA 
§4049. Under SEPPAA plan sponsors are 
liable to these trusts for the lesser of 
75 percent of the total outstanding amount 
of benefit commitments under the plan 
or 15 percent of the actuarial present 
value of all benefit commitments under 
the plan.4? The “outstanding amount of 
benefit commitments” under a plan for 
a participant or beneficiary is the excess 
of the actuarial present value of his or 
her benefit commitments over the actuar- 
ial present value of his or her benefits 
that are guaranteed by PBGC or to which 
plan assets are required to be allocated 
under the distribution procedures of Title 
IV of ERISA.43 

This provision is a response to com- 
plaints that the plan termination insur- 
ance program was inadequate because 
it allowed employers to effectively evade 
paying nonguaranteed benefits when they 
terminated pension plans.*4 Congressional 
hearings held in connection with SEPPAA 
elicited testimony of instances in which 
participants and beneficiaries lost sub- 
stantial non-PBGC guaranteed benefits 
when their plans were terminated.‘ 

Liability payments to the termination 
trustee must be made under commercially 
reasonable terms prescribed by the trus- 
tee.46 If the total amount of annual pay- 
ments is less than $100,000, payments 
may be made in 10 equal installments 
over 10 liability years. A phase-in rule 
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applies if a notice of intent to terminate 
is filed before 1987. A portion of the 
amounts otherwise payable to the termi- 
nation trustee (or to the PBGC) may 
be deferred if a satisfactory demonstra- 
tion can be made that no person subject 
to the liability has pretax profits, as 
defined under SEPPAA.‘7 


Transactions To Evade Liability 

SEPPAA also contains a new provision 
intended to deter transactions made to 
evade employer liability in connection with 
plan terminations. If a principal purpose 
of an employer in entering into any trans- 
action is to evade plan termination liabil- 
ity and the transaction becomes effective 
within five years of the plan’s termination 
date, the employer and members of its 
controlled group are subject to liability 
in connection with the termination as 
if they were contributing sponsors of the 
terminated plan as of the termination 
date.4® Among other things, this means 
that they are exposed to liability arising 
out of plan benefits not guaranteed by 
PBGC as well as PBGC guaranteed bene- 
fits. 


Among the types of transactions that 
this provision is aimed at are the spinoff 
or sale by a company of a subsidy or 
division with a transfer of unfunded pen- 
sion liabilities as a part of the transaction 
when the transferee entity or purchasing 
entity is financially weak.4? This provision 
applies both to transactions aimed at avoid- 
ing liability to the PBGC as well as those 
aimed at avoiding liability to plan partici- 
pants and plan beneficiaries.°° One diffi- 
culty with the “principal purpose” stan- 
dard in this provision is that its ambit 
is uncertain. As a result, this provision 
may deter employers from entering into 
legitimate transactions because of the risk 
that the transaction would be regarded 
as evasive. A further risk exists that the 
PBGC may engage in protracted litigation 
with employers as to whether the trans- 
action is evasive. 


Private Actions for Equitable Relief 

A new provision of SEPPAA permits 
plan fiduciaries, contributing sponsors, 
control group members, participants, and 
beneficiaries who are adversely affected 
by actions that are in violation of the 
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provisions of Title IV concerning stand- 
ard and distress terminations, termina- 
tion trusts, or transactions to evade plan 
termination liability to enjoin the action 
or to obtain other appropriate equitable 
relief.5! An action may not, however, be 
brought under this section against the 
PBGC. Plans may be sued as entities 
under this provision, but money judg- 
ments obtained against plans sued as 
entities under this section are enforceable 
only against the plan.5? Courts have the 
discretion to award costs and expenses, 
including attorney’s fees to the party that 
prevails or substantially prevails in these 
actions.*3 Plans, however, are exempted 
from having to pay these costs and attor- 
ney’s fees. The federal courts have exclu- 
sive jurisdiction over these actions.*4 

Except for disputes as to withdrawal 
liability, actions may now be brought 
against the PBGC for equitable relief by, 
among others, fiduciaries, plan sponsors, 
participants or beneficiaries that are 
adversely affected by PBGC actions with 
respect to the plan.55 Unions that repre- 
sent participants or beneficiaries with 
respect to a plan are also authorized to 
bring actions under this statute. 


Notice of Amendments 
Reducing Benefit Accruals 

SEPPAA provides that single-employer 
plans cannot be amended to reduce future 
benefit accruals significantly unless writ- 
ten notice of the plan amendment and 
its effective date is provided to plan par- 
ticipants, unions representing plan par- 
ticipants, and certain beneficiaries.56 In 
contrast under prior law, a plan could 
be “frozen” without notice by plan amend- 
ments providing that service after a 
specified date would not result in addi- 
tional benefit accruals.>’ 

The notice now required by SEPPAA 
must be provided at least 15 days prior 
to the effective date of the amendment.*8 
A 60-day notice period was considered 
but was objected to by representatives 
of small business who pointed out that 
the longer period could create a signif- 
icant hardship for businessmen who 
needed to stop benefit accruals immedi- 
ately because of an unexpected disaster 
such as the loss of a plant.% 


Effective Dates 

SEPPAA is generally effective January 
1, 1986, except that SEPPAA does not 
apply to plan terminations for which 
notices of intent to terminate were filed 
before January 1, 1986, or involuntary 


“Contact TUCKER FITZ-HUGH or ALFRED WESTERGARD 


termination proceedings commenced un- 
der ERISA §4042 before January 1, 
1986. Special transitional rules apply 
to plans for which notices of intent to 
terminate were filed on or after January 
1, 1986, but before April 7, 1986. These 
include deemed compliance with the 60- 
day notice requirement and the use of 
special termination procedures if certain 
conditions are met. BJ 
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Partnership Act 


by Bonnie L. Roddenberry 


On January 1, 1987, the Florida 
Revised Uniform Limited Partnership Act 
takes effect. The act repeals Florida’s 
version of the 1916 Uniform Limited 
Partnership Act (““FULPA”)! and replaces 
it with a slightly modified version of the 
Uniform Limited Partnership Act (1985) 
recommended by the National Confer- 
ence of Commissioners on Uniform 
Laws. The act substantially changes 
Florida’s limited partnership laws and 
should make Florida a more attractive 
jurisdiction in which to form and oper- 
ate a limited partnership. 


New Streamlined Certificate 
of Limited Partnership 

The most dramatic changes made by 
the act involve the certificate of limited 
partnership which is filed with the Depart- 
ment of State. Effective January 1, 1987, 
no longer will it be necessary to disclose 
in the certificate most of the information 
required by FULPA. The act requires 
only that the certificate include: (1) the 
limited partnership’s name; (2) the address 
of the partnership’s registered office and 
the name and business address of its 
agent for service of process; (3) the 
name and business address of each gen- 
eral partner; (4) its mailing address; and 
(5) the latest date upon which the lim- 
ited partnership is to dissolve.? 

Matters such as the nature of the 
partnership’s business, the name, ad- 
dresses, contributions, shares of profit 
and priorities in distributions, the 
admissibility of additional and assignee 
limited partners, and the events and 
consequences of dissolution which are 
now required under FULPA to be in 


Author’s note: At time of publication 
of this article, citations to statutes were 
tentative. They may or may not be 
changed in the final editing of the 1986 
Florida Statutes. 
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the certificate? are presumed by the act 
to be matters of concern principally to 
the partners.4 The purpose of the certif- 
icate under the act is merely to give 
public notice of the formation of the 
entity and the names and addresses of 
the persons responsible for the manage- 
ment and liabilities of the partnership. 
As a result of the new abbreviated certif- 
icate requirements, limited partnerships 
should be almost as easy to form as 
corporations and there should be less 
need for amendment of the certificate 
after formation. 

Since the act only requires that the 
general partners execute the certificate, 
it should be much easier procedurally 
to admit investors as limited partners. 
Under FULPA it has been necessary to 
secure the notarized signature of each 
investor> on either the certificate or an 
amendment thereto or on a subscription 
agreement containing a power of attor- 
ney. The signature requirements of 
FULPA have imposed tremendous admin- 
istrative burdens and expense on issuers 
of limited partnership securities, espe- 
cially those with numerous investors or 
operations in several states. The act 
does not require that a limited partner 
execute any document to accomplish his 
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admission to the partnership so long as 
his entire capital contribution is paid 
in full by the time of admission.’ The 
partnership agreement instead will dic- 
tate what if any formalities are required 
for admission to the partnership. 

Because the admission of limited part- 
ners will no longer be determined by 
the Department of State’s records as it 
now is under FULPA, the act expressly 
sanctions a current practice of many 
limited partnerships to issue “certificates 
of partnership interest” to evidence a 
partner’s interest in the partnership.’ The 
act, however, does not mandate the use 
of such certificates but only permits their 
use if the partnership agreement makes 
provision for their issuance and assign- 
ment or transfer. By providing for the 
issuance of such certificates, a limited 
partnership can provide for the same 
ease of transfer of its securities as is 
now enjoyed by corporations.? 

Finally, the new streamlined certificate 
permits confidentiality of the limited part- 
ner investor list. Therefore, syndicators 
of limited partnership securities no longer 
will have to worry that their competitors 
can take advantage of their limited part- 
ner investor lists to solicit investors for 
future deals. In addition, an investor 
will know that the Internal Revenue 
Service and other governmental agencies 
will no longer have ready access through 
the records of the Department of State 
to information concerning his invest- 
ment. 

Implicit in the act’s changes with 
respect to the certificate is a presump- 
tion that the present form of certificate 
under FULPA plays no significant role 
in protecting creditors who should be 
able to obtain more reliable information 
from a partnership’s financial statements 
than from the financial information in 
the certificate. Another underlying assump- 
tion of the act is that there is no greater 


; 


need for public availability of informa- 
tion concerning the identities of limited 
partners and their respective investments 
and profit shares than for such availabil- 
ity of information with respect to cor- 
porate shareholders. 


Recognition of the Partnership 
Agreement as the Operative 
Document 

Permeating all the changes introduced 
by the act is a recognition for the first 
time in Florida’s statutory law that the 
partnership agreement, and not the part- 
nership certificate, is the operative agree- 
ment which defines the rights and duties 
of partners in a limited partnership. This 
is a significant improvement over FULPA 
which never even mentions the partner- 
ship agreement. 

Although FULPA has always implicitly 
recognized the partnership agreement, 
its premise has been that the limited 
partners need statutory protection in their 
relationship with the general partners 
since they are not permitted to partici- 
pate in the management of the limited 
partnership. In addition to the require- 
ments of the certificate, this philosophy 
can be seen in provisions such as §620.23 
of FULPA, which requires that the lim- 
ited partners be paid back in totality 
their share of profits and capital con- 
tributions before the general partners 
are entitled to receive any distribution 
from a limited partnership on its disso- 
lution, and §620.09 of FULPA, which 
prohibits general partners from doing 
certain acts without the written approval 
of all the limited partners. These provi- 
sions of FULPA cannot be changed by 
the partnership agreement. 

The act adopts a different philosophy. 
Its premise is that partners should be 
able to make almost any arrangements 
they want to govern their affairs, but 
if they do not do so on certain matters 
in writing either because their partner- 
ship agreement is oral!® or because the 
topic is not addressed, then the act will 
provide a rule to govern the relationship 
between the general and limited partners 
which will be fair to the limited part- 
ners. As a result, the act in many ways 
is more protective of the limited partners 
than FULPA and at the same time gives 
limited partnerships more flexibility than 
they currently have under FULPA. 

Among the specific provisions of the 
act which the partners may vary by 
agreement to the contrary are the fol- 
lowing: 


(1) Section 620.125 gives general part- 
ners in limited partnerships the same 
rights and powers and subjects them to 
the same liabilities that they otherwise 
would have under Florida’s Uniform Part- 
nership Act “except as provided in the 
Act or in the partnership agreement”; 

(2) Section 620.123 requires the 
unanimous written consent of all the 
partners to the admission of additional 
general partners to the partnership but 
permits a written provision of the part- 


Permeating all the changes 
introduced by the act is a 
recognition for the first time 
in Florida’s statutory law 
that the partnership 
agreement, and not the 
partnership certificate, is 
the operative agreement 
which defines the rights 
and duties of partners 
in a limited partnership 


nership agreement to vary such consent 
requirement; 

(3) Section 620.122 permits partners 
to lend money to and transact business 
with the partnership and to acquire the 
same rights as nonpartners with respect 
thereto “except as provided in the part- 
nership agreement”; 

(4) Section 620.124 defines commence- 
ment of a bankruptcy, liquidation or 
similar proceeding against a general part- 
ner as an event which in the absence 
of the unanimous written consent of the 
partners forces the withdrawal of a gen- 
eral partner from the partnership, “unless 
otherwise provided in writing in the part- 
nership agreement”; 

(5) Section 620.126 gives general part- 
ners who are also limited partners the 
same rights and powers and subjects 
them to the same restrictions and 
liabilities as other limited partners, 
“except as provided in the partnership 
agreement”; 

(6) Section 620.152 permits the assign- 
ment of partnership interests and pro- 
vides that assignment does not dissolve 
the partnership or entitle the assignee 
to become a partner “unless otherwise 
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provided in the partnership agreement”; 

(7) Section 620.156 makes property 
acquired with limited partnership funds 
partnership property “unless otherwise 
provided in the certificate of limited 
partnership or by unanimous agreement 
of all partners”; 

(8) Section 620.158 permits the part- 
nership agreement to vary the order of 
distribution of assets upon the winding 
up of the partnership from that other- 
wise required by the provisions of that 
section. 


More Flexibility in Financial 
Arrangements 
®@ Capital Contributions 

Perhaps in no area is the great free- 
dom of contract permitted by the act 
more evident than in the area of the 
partnership’s capitalization. Section 
620.135 of the act expands permitted 
capital contributions to include services 
already rendered as well as promissory 
notes and future promises to contribute 
property or to perform services.!! 

In order to protect against fraud, the 
act requires that any capital contribution 
which a partner is to make after his 
admission to the limited partnership must 
be evidenced by his written agreement 
in order to be enforceable by the part- 
nership.'? In addition, the act requires 
that the partners agree on a value for 
all present and promised contributions 
of services or property and retain the 
agreed value as part of the partnership’s 
written records.'3 If a partner fails to 
make a promised contribution for any 
reason, he or his estate can be required 
to make a cash contribution equivalent 
to the agreed value of the promised 
property or services “unless the partner- 
ship agreement otherwise provides.”!4 The 
act also eliminates FULPA’s require- 
ment that all partners consent in each 
instance to any compromise of a part- 
ner’s obligation to make a required cap- 
ital contribution.'5 Under the act the 
provisions of the partnership agreement 
are allowed to determine, as between 
the partners, in what circumstances, if 
any, a partner will be excused from 
making a promised capital contribution.!¢ 
Creditors who are harmed by a partner’s 
failure to make a promised contribution, 
however, are still entitled to enforce an 
obligation, the performance of which 
the partnership agreement would other- 
wise excuse.'? The act permits a limited 
partnership to penalize partners who 
default on promised contributions. 


Among the penalties which the act men- 
tions may be made part of the partner- 
ship agreement are: reduction of a 
partner’s partnership interest; subordina- 
tion of the interest; or the forced sale 
or forfeiture of the interest.'8 Whether 
any of these adverse consequences apply, 
however, depends entirely upon the terms 
and conditions of each particular part- 
nership agreement. 


® Classes of Partners and Voting 
Rights 

The act, unlike FULPA which is silent 
to such matters, explicitly recognizes the 
right of a limited partnership to designate 
classes of partners with different rights, 
powers and liabilities.!9 Furthermore, it 
expressly sanctions written partnership 
agreements which provide for the future 
creation of additional classes of part- 
ners, even those with rights and powers 
senior to those of existing partners. The 
act in this respect is much more liberal 
than Florida’s general corporation law 
because the only limits placed by the 
act on the exercise of such rights are 
those agreed to by the partners in writ- 
ing. For example, the act permits the 
partnership agreement to specify whether 
partners vote on a per capita or other 
basis and to determine what, if any, 
notice, consent, quorum, proxy and other 
requirements will govern the exercise of 
such voting rights.2° 


@ Allocations and: Interim 
Distributions 

Under FULPA the certificate of lim- 
ited partnership must disclose the lim- 
ited partners’ rights to allocations of 
profits and losses and distributions of 
partnership assets.2! The act no longer 
requires their disclosure in the abbrevi- 
ated certificate, and instead permits the 
partnership agreement to control on any 
such matters. However, in those situa- 
tions where the partnership agreement 
is oral or silent on the subject, the act 
prescribes rules. One such rule that the 
act adopts requires that profits and losses 
be allocated and cash and other assets 
be distributed on the basis of the agreed 
value of the partners’ respective con- 
tributions, to the extent that they have 
been received by the partnership and 
not yet returned to the partners.22 The 
partners are free to vary this rule or to 
allocate capital distributions in another 
manner from the basis on which profits 
and losses are shared so long as the 
partners’ agreement as to the formulas 


for allocations and distributions is writ- 
ten. 


Another rule adopted by the act is 
that a partner has no right to demand 
partition or in-kind distributions absent 
written permission in the partnership 
agreement.?3 Similarly, the act provides 
that in-kind distributions must be made 
in proportion to a recipient partner’s 
share of distributions unless the partner- 
ship agreement otherwise provides in 
writing.24 This rule prohibits a limited 
partnership from compelling a recipient 
partner to accept more than his propor- 
tionate share of an in-kind distribution, 
and also prevents the partnership from 
favoring certain partners with in-kind 
distributions. 

The act establishes a six-year statute 
of limitations period?5 during which a 
partner remains obligated to return 
distributions made by the partnership 
to him in violation of the act or the 
partnership agreement and a one-year 
statute of limitations?® as to other 
distributions. A partner remains liable 
under the act for “return of contribu- 
tions” to the extent necessary to dis- 
charge the limited partnership’s liabilities 
to creditors who extend credit to the 
partnership before the partnership’s 
distribution to the partner.2”7 A “return 
of contribution” is defined in the act 
as a distribution which reduces a part- 
ner’s share of the “fair value” of the 
limited partnership’s net assets below 
the agreed value of his contributions 
which has not yet been distributed to 
him.28 What constitutes the “fair value” 
of the partnership’s assets, however, is 
not specified in the act but left to the 
courts to determine.?9 

The act also clarifies the status of a 
partner entitled to receive a distribution, 
such as upon withdrawal. The partner 
becomes a creditor of the partnership 
with respect to the distribution and is 
entitled to enforce his rights the same 
as other partnership creditors.3° In other 
words, under the act a partner’s right 
to receive a distribution, as between the 
partners, is not subject to the equity 
risks of the partnership’s business. The 
act abrogates FULPA’s extraordinary 
remedy of dissolution in the event of 
an unsuccessful demand by a limited 
partner for return of his capital con- 
tribution.?! 


Dissolution 
The causes and consequences of a 
dissolution of the partnership are dealt 
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with by the act in the same fashion as 
allocations and distributions by rules 
most of which can be varied by contrary 
written provisions in the partnership agree- 
ment. The act, for example, broadens 
FULPA’s list of events which cause a 
dissolution of the partnership to include 
in addition to the death or retirement 
of a general partner or the consent of 
all the partners or expiration of the 
period of existence set forth in the cer- 
tificate, certain “events of withdrawal.”32 
This is a new concept introduced by the 
act and absent a written provision to 
the contrary in the partnership agree- 
ment upon the occurrence of an “event 
of withdrawal” the partnership is required 
to dissolve. Among such events are the 
assignment of all of a general partner’s 
interest,33 the insolvency or bankruptcy 
of a general partner and removal of a 
general partner.*4 

The act attempts to protect the remain- 
ing partners from such “events of with- 
drawal” by providing that the withdraw- 
ing general partner is liable to the 
partnership for any damages resulting 
from dissolution which are caused by a 
breach of the partnership agreement 
which gave rise to the event of with- 
drawal. The act also permits the partner- 
ship to offset such damages against 
distributions to which the withdrawing 
general partner would otherwise be 


FIGHT 
CANCER. 
EAT 
YOUR 
VEGETABLES. 


There’s strong evi- 
dence your greengrocer 
has access to cancer 
protection you won't find 
in any doctor’s office. 

Like broccoli, peaches, 
spinach, tomatoes, citrus 
fruits and various other 
types of fruits and vege- 
tables. They may help 
reduce the risk of some 
forms of cancer. 


entitled.35 
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The act specifically recognizes the rights 
of any partner or his legal representative 
or assignee to petition the circuit courts 
for a judicially supervised dissolution 
“whenever it is not reasonably practicable 
to carry on the business in conformity 
with the partnership agreement.”36 This 
standard gives the courts broad powers 
to order dissolution of a limited partner- 
ship. 

The act permits nondefaulting general 
partners, or if there is none, the limited 
partners, to wind up the partnership’s 
business affairs after dissolution unless 
the dissolution is being judicially super- 
vised. Like the corporate concept of 
winding up, the persons winding up a 
limited partnership’s business are allowed 
by the act to prosecute and defend law- 
suits on behalf of or against the partner- 
ship, to dispose of the partnership’s 
property and to pay off creditors and 
to distribute any remaining assets to the 
partners, all without adversely affecting 
the limited liability of the limited part- 
ners.37 

The priority of distribution of part- 
nership assets upon dissolution is revised 
by the act as follows from the absolute 
priority mandated by §620.23 of FULPA: 
first assets must be distributed to cred- 
itors, with partners who are creditors 
sharing pro rata with other partners; 
second, assets are to be distributed to 
partners entitled to distributions; third, 
assets are to be distributed to partners 
for return of capital contributions; and 
fourth, assets are to be distributed to 
partners respecting their partnership inter- 
ests in proportion to their share of 
distributions.38 Significantly, general and 
limited partners share equally under this 
rule without either group having prior- 
ity, in all distributions to partners. The 
rule, like almost all other provisions of 
the act, can be varied by contrary provi- 
sions in a written partnership agreement. 


Safe Harbor Activities of Limited 
Partners 

Another important change made by 
the act is its enumeration of those activ- 
ities which limited partners may engage 
in without jeopardy of unlimited liabil- 
ity.29 Unless a limited partner participates 
in “control” of the partnership’s busi- 
ness or permits his name to be used as 
part of the partnership’s name, he is 
not liable for partnership obligations 
unless he is also a general partner.4° 
The great advantage of the act over 
FULPA is that it lists many types of 


activities which will not subject limited 
partners to liability. Among the safe 
harbor activities are: being an officer, 
director, or shareholder of a general 
partner that is a corporation, or being 
an employee, agent or consultant of the 
limited partnership, guaranteeing, collat- 
eralizing or assuming specific obligations 
of the limited partnership, bringing a 
derivative suit on behalf of the limited 
partnership, requesting or attending a 
meeting of partners, proposing, approv- 


The act represents a 
significant improvement over 
FULPA because it streamlines 

the certificate and gives 
limited partnership additional 
flexibility in their partnership 
agreements to determine the 
way in which the partnership 
will operate for the partners 


ing or disapproving (in addition to voting 
on) a number of matters such as the 
admission of a general partner, the admis- 
sion or removal of a limited partner, a 
transaction involving an actual or 
potential conflict of interest between a 
general partner and the limited partner- 
ship or the limited partners, an amend- 
ment to the partnership agreement or 
the certificate or matters related to the 
business of the limited partnership not 
otherwise enumerated by the act which 
the partnership agreement states in writ- 
ing may be subject to the approval or 
disapproval of limited partners; winding 
up the limited partnership or exercising 
any other rights or powers permitted 
to limited partners by the act.4! The 
enumeration of the above “safe harbor” 
activities should give considerable com- 
fort to limited partner investors who 
by necessity need to stay involved in 
partnership matters in order to protect 
their investments. 

Moreover, the act limits the liability 
of a limited partner who actually 
participates in “control” of the business. 
Such a limited partner is liable for the 
partnership’s debts only to persons who 
transact business with the partnership 
reasonably believing, based upon the lim- 
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ited partner’s conduct, that he is a gen- 
eral partner.*? In other words, creditors 
will be permitted to recover from limited 
partners only if they can prove (a) par- 
ticipation by the limited partner in “con- 
trol” of the business; (b) knowledge by 
the creditor of such participation; (c) 
detrimental reliance; and (d) a reason- 
able belief that the limited partner was 
a general partner. Such a difficult burden 
of proof should discourage creditors from 
suing limited partners except in very 
extraordinary circumstances. 


Miscellaneous Provisions: Registered 
Agent and Registered Office 

The act requires that both domestic 
and foreign limited partnerships registered 
in Florida continuously maintain a reg- 
istered office and agent for service of 
process.*3 The duties of the registered 
agent are defined in §620.192 of the act 
and parallel those of registered agents 
under §607.325 of the Florida general 
corporation law. The registered agent, 
in addition to any general partner, may 
be served with process and if no general 
partner can be found in Florida and 
the registered agent cannot be found and 
served, the act provides for substitute 
service of process on the Secretary of 
State.“4 


Derivative Suits 

For the first time in Florida the act 
recognizes expressly the right of the lim- 
ited partners to bring derivative suits 
against the general partners on behalf 
of the partnership.*5 


Recordkeeping Requirements 

The act sets forth certain records which 
the limited partnership must maintain 
at its registered office in Florida and 
make available to the partners for 
inspection and copying at their expense 
and upon reasonable request. Among 
the required records are (a) a current 
alphabetical list of the partners by type, 
including the last known business 
addresses for each; (b) a copy of the 
certificate and all amendments thereto 
and powers of attorney used in con- 
nection therewith; (c) copies of the part- 
nership’s federal, state and local income 
tax returns and reports, if any, for the 
three most recent years; (d) a copy of 
the current partnership agreement or a 
writing setting forth certain matters as 
to additional contributions, distributions 
and dissolution; and (e) copies of any 
partnership financial statements for the 


three most recent years.‘6 

In addition to their rights to inspect 
and copy these records, the limited part- 
ners are granted the right to obtain from 
the general partners periodically upon 
reasonable demand, and subject to any 
reasonable limitations on such right of 
access set forth in the partnership agree- 
ment: (i) true and full information regard- 
ing the partnership’s business and 
financial condition; (ii) promptly after 
becoming available, a copy of each year’s 
tax returns; and (iii) other information 
regarding the affairs of the partnership 
as is “just and reasonable.”47 Given such 
broad language, the act should make it 
difficult for the general partners to with- 
hold any information concerning the part- 
nership’s affairs from the limited partners. 


Transitional Provisions 

The repeal of FULPA on January | 
means that existing limited partnerships 
will be governed by the act. The act 
provides that it will not have retroactive 
effect for contributions, distributions and 
assignments made prior to its effective 
date.48 Nor will the act supercede 
FULPA’s provisions as to future alloca- 
tions of profits and losses, distributions 
to withdrawing partners and upon the 
winding up of the limited partnership 
for existing limited partnerships unless 
the partners elect to proceed under the 
comparable provisions of the act.4? Nor 
will existing limited partnerships need 
to amend their certificates prior to the 
occurrence of an event, such as a false 
or misleading statement in the certif- 
icate, which under the act would neces- 
sitate amendment.*° 

In conclusion, the act represents a 
significant improvement over FULPA 
because it streamlines the certificate and 
gives limited partnership additional flex- 
ibility in their partnership agreements 
to determine the way in which the part- 
nership will operate for the partners. 
On the other hand, the act also protects 
limited partners on financial and other 
material matters by establishing a stat- 
utory rule which governs whenever there 
is no comparable written provision in 
the partnership agreement. By encourag- 
ing creativity the act poses a challenge 
to Florida attorneys and their clients 
to devise new ways of organizing and 
operating limited partnerships. BJ 


! FLA. STAT. 620.01-620.49 (1986). 
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3 FLA. STAT. 620.02(1)(a)(1)-(14) (1986). 
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§620.117 of the act for false or inaccurate 
information in the certificate. 

5 FLA. STAT. 620.02(1)(a) (1986). 
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Corporation, 39 Bus. LAw 709 (1984). 
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liabilities known to them or which they could 
ascertain from the partnership agreement. FLA. 
STAT. 620.154(2), eff. Jan. 1, 1987. 
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24 FLA. STAT. 620.145(2), eff. Jan. 1, 1987. 

25 FLA. STAT. 620.148(1)(b), eff. Jan. 1, 1987. 

26 FLA. STAT. 620.148(1)(a), eff. Jan. 1, 1987. 

27 Td. 

28 FLA. STAT. 620.148(2), eff. Jan. 1, 1987. 

29 The concept of “fair value” also appears 
in §620.147 of the act as a limitation on the 
amount of assets which may be distributed 
to the partners. “A partner may not receive 
a distribution from the partnership to the 
extent, after giving effect to the distribution, 
all liabilities of the limited partnership, other 
than liabilities to partners on account of their 
partnership interests, exceed the fair value 


of the partnership’s assets.” 

30 FLA. STAT. 620.147, eff. Jan. 1, 1987. 

31 FLA. STAT. 620.16(4)(a) (1986). 

32, FLA. STAT. 620.157(4) and 620.142, eff. 
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each general partner or upon the occurrence 
of an event specified in the partnership agree- 
ment. 620.143, eff. Jan. 1, 1987. 

33 FLA. STAT. 620.152(1)(d), eff. Jan. 1, 1987. 

34 FLA. StaT. 620.124, eff. Jan. 1, 1987. 

35 FLA. StaT. 620.142, eff. Jan. 1, 1987. 

36 FLA. STAT. 620.158, eff. Jan. 1, 1987. 

37 FLA. STAT. 620.159, eff. Jan. 1, 1987. 

38 FLA. StaT. 620.162, eff. Jan. 1, 1987. 

39 See, e.g., Kempin, The Problem of Con- 
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and Recommendation, 22 AmM.Bus.LawJ. 444 
(1985). 

40 FLA. STAT. 620.07 (1986); FLA. STAT. 
620.129, eff. Jan. 1, 1987. 

41 FLA. STAT. 620.129(2), eff. Jan. 1, 1987. 

42 FLA. STAT. 620.129(1), eff. Jan. 1, 1987. 

43 FLA. STAT. 620.105, eff. Jan. 1, 1987. 

44 FLA. STAT. 48.061, eff. Jan. 1, 1987. 

45 FLA. STAT. 620.163, 620.164, 620.165, 
620.166, eff. Jan. 1, 1987. 

46 FLA. STAT. 620.106, eff. Jan. 1, 1987. 

47 FLA. STAT. 620.134, eff. Jan. 1, 1987. 
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Florida Reporters—Witnesses of Last Resort | 


by Mike Piscitelli 


One of the issues in your personal 
injury case is whether the defendant ran 
a red light. The newspaper article about 
the accident said he did. Can you sub- 
poena the reporter to identify the source 
of his information? 

You are building an insanity defense 
for your client who is accused of murder. 
Immediately after his arrest, while he 
was being taken into the jail, he acted 
in an extremely bizarre manner. Only 
reporters and police officers witnessed 
his display. Can you subpoena the report- 
ers to testify concerning their observa- 
tions? 

The state attorney is investigating the 
alleged disclosure of information made 
confidential by law. That information was 
published in the newspaper and attributed 
to a confidential source. Can the state 
attorney subpoena the reporter and 
compel him to reveal his source? 

The answer to all of these questions 
has become substantially clearer because 
of the recent Florida Supreme Court deci- 
sion in Tribune Company v. Huffstetler, 
—— So.2d —__, 11 F.L.W. 246 (Fla. 1986). 
That decision reaffirms the court’s com- 
mitment to provide Florida reporters with 
the broadest privilege against compelled 
testimony of any state which does not 
have a shield law.! 


Evolution of the Privilege 

Interestingly, the constitutionally based 
reporter’s privilege has evolved in Florida, 
and in many other states, from a case 
which the press lost. Prior to Branzburg 
v. Hayes, 408 U.S. 665 (1972), Florida 
explicitly refused to recognize a reporter’s 
privilege.? Branzburg marked a new begin- 
ning for what has become a broad based 
privilege. 

In Branzburg, the United States Su- 
preme Court split 4-1-4 as to the advisabil- 
ity of providing a privilege to a reporter 
who was subpoenaed by a grand jury 


to testify concerning his alleged witness- 
ing of a crime. Justice White, writing 
for four members of the Court, held 
that no privilege protected the reporter 
from being compelled to testify. His deci- 
sion relied heavily upon the importance 
of the grand jury process and upon the 
general disfavor of testimonial privileges. 

Although the White decision was 
announced as the opinion of the Court, 
the true precedental value of Branzburg 
is based in the concurring opinion of 
Justice Powell and the dissent written 
by Justice Stewart.3 Justice Powell ap- 
proved of Justice White’s holding on the 
facts presented, but also stated that a 
qualified privilege does exist which must 
be balanced against competing interests: 
“The asserted claim to privilege should 
be judged on its facts by the striking 
of a proper balance between freedom 
of the press and the obligation of all 
citizens to give relevant testimony with 
respect to criminal conduct.” 

Justice Stewart, in dissent, went one 
step further. He proposed adoption of 
a three-part test, with the burden on 
the subpoenaing party to: 


1. Show that there is probable cause to 
believe that the newsman has information that 
is clearly relevant to a specific probable viola- 
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tion of law; 

2. Demonstrate that the information sought 
cannot be obtained by alternative means less 
destructive of First Amendment rights; and 

3. Demonstrate a compelling and overriding 
interest in the information.‘ 

Thus, Justice Powell’s concurrence, sup- 
ported by the dissents, represents the 
minimum degree of constitutional pro- 
tection afforded reporters.® 


The Privilege Develops in Florida 

In 1976, the Florida Supreme Court 
was asked to reconsider its anti-privilege 
holding in light of Branzburg. In Morgan 
v. State, 337 So.2d 951 (Fla. 1976), pre- 
vious precedent was overruled. 

Reporter Lucy Morgan sought to 
reverse a contempt citation for her refusal 
to disclose the source of published informa- 
tion concerning grand jury deliberations. 
The Supreme Court painstakingly ana- 
lyzed Branzburg, agreed that the concur- 
ring and dissenting opinions represented 
that case’s true precedential value, and 
recognized a qualified reporter’s privilege 
to be balanced against competing societal 
interests. 

On the facts of Morgan, the govern- 
ment’s interest in maintaining the secrecy 
of grand jury information was deemed 
insufficient to override the reporter’s first 
amendment protection. Also important 
to the holding was the fact that the grand 
jury secrecy provision at issue did not 
reference a specific penalty, and so was 
not a valid criminal statute. Thus, the 
contempt citation was reversed. 

Morgan did not specifically adopt the 
three-part test set forth by Justice Stewart 
in his Branzburg dissent. However, in 
a footnote, the court did recognize the 
test, while stating that its application was 
unnecessary because the state raised no 
significant societal interest.’ 

The Florida Supreme Court’s deter- 
mination that Branzburg provided sup- 
port for a qualified reporter’s privilege 


\ \ 
: 


was consistent with that of the majority 
of jurisdictions to address the issue. In 
fact, the 10 federal circuit courts of 
appeals to face the issue have reached 
a similar conclusion.’ 

Although Morgan did not specifically 
apply the three-part test, the test was 
thereafter adopted by many Florida cir- 
cuit courts. Finally, in 1983, the test was 
first utilized by a district court of appeal 
in Gadsden County Times v. Horne, 426 
So.2d 1234 (Fla. Ist DCA), petition 
denied, 441 So.2d 631 (Fla. 1983). 

Horne involved a defamation suit 
against a newspaper. The article alleged 
to be libelous included information 
obtained from confidential sources. The 
plaintiff attempted to compel a reporter 
to disclose the identity of those sources. 
The district court, overturning a lower 
court order, ruled that the plaintiff had 
failed to meet its burden, and specifically 
adopted the three-part test: 

(1) Is the information relevant, 

(2) Can the information be obtained 
by alternative means; and 

(3) Is there a compelling interest in 


the information? 

Because Horne was a civil case, and 
Morgan did not involve a valid criminal 
Statute, a question remained as to the 
applicability of the privilege and the three- 
part test in the criminal setting. That 


Is this information relevant? 
Can it be obtained by other means? 
Is there a compelling interest in it? 


question was answered by the Second 
District Court of Appeal in Tribune Com- 
pany v. Green, 440 So.2d 484 (Fla.2d 
DCA 1983), petition denied, 447 So.2d 
886 (Fla. 1984). 

Green concerned a state attorney’s 


attempt to subpoena a reporter to testify 
at the trial of a circuit court judge accused 
of perjury. The reporter contended that 
the three-part test was applicable and 
the state had failed to meet its burden 
under the test. The DCA agreed. 

Three items of extreme precedential 
value are included in the Green opinion. 
First, the Court held that the privilege, 
and the three-part test, are relevant in 
every instance: “There is abundant case 
law that this test is applicable to criminal 
as well as civil cases and to confidential 
and non-confidential sources of informa- 
tion.”!0 

Second, the court held that the alter- 
native sources aspect of the test, which 
is often the most difficult to satisfy, 
requires exhaustion of alternative sources 
of the same information, rather than alter- 
native witnesses to the same event. This 
was an essential factor in Green because 
the testimony sought concerned a one- 
on-one conversation between the reporter 
and the defendant judge. By its holding, 
the court in effect saved reporters from 
regularly being compelled to testify con- 
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cerning private discussions with sources. 

Finally important to the precedential 
value of Green is the fact that the 
reporter’s testimony sought concerned 
information which had been published. 
Thus, the privilege and test were held 
applicable even in the situation where 
the reporter is merely requested to verify 
the accuracy of a publication. 

One year after Green, the reporter’s 
privilege faced its stiffest test in Florida 
in the case which would ultimately become 
Tribune Company v: Huffstetler. 


Affirmation of the Privilege 

In July 1983, the Hernando edition 
of The Tampa Tribune published an 
article revealing that a complaint had 
been sent to the State Ethics Commission 
concerning two Hernando County com- 
missioners. The article quoted a “source 
who asked not to be identified.” Unfortu- 
nately for Tribune reporter James 
Tunstall, his source allegedly violated a 
Florida statute making illegal the revela- 
tion of a pending Ethics Commission 
complaint prior to a determination of 
probable cause. 

Reporter Tunstall was subpoenaed by 
the investigating state attorney and asked 
to reveal his source. He refused and was 
ultimately held in civil contempt and sen- 
tenced to jail until he agreed to testify. 
Tunstall actually spent an hour and a 
half in jail prior to being released on 
his own recognizance. 

The Fifth District Court of Appeal, 
faced with the reporter’s privilege issue 
for the first time, upheld the contempt 
conviction.!! The Florida Supreme Court 
reversed: 


The issue is whether a reporter, subpoenaed 
in a state attorney’s investigation, has a qual- 
ified privilege against revealing the identity 
of a source whose information violated section 
112.317(6), Florida Statutes (1981). Weighing 
the limited and qualified privilege that a 
reporter has to protect his sources of informa- 
tion against the public interests in prosecution 
for a violation of this particular statute, we 
hold that the reporter’s privilege prevails.!? 
The Huffstetler decision applies the 
reporter’s privilege in the single sphere 
previously in doubt—the investigative set- 
ting. In addition, the decision invokes 
the balancing principle even when the 
reporter is the witness to a crime, as 
Reporter Tunstall allegedly was. 
Although the majority did not specif- 
ically acknowledge these as extensions, 
they were addressed by Justice Boyd, 
in dissent. He correctly recognized that 
the reporter’s privilege had never previ- 
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ously been applied in Florida in either 
the investigative or witness to a crime 
scenario. In fact, prior to Huffstetler, 
the privilege prevailed extremely infre- 
quently anywhere in either of those set- 
tings. 


Reporter’s Privilege After Huffstetler 

Although practitioners desiring to use 
a reporter’s testimony to advance their 
cases may not be pleased by the holding 
in Huffstetler, the case certainly clarifies 
the law in Florida. Any subpoena of a 
reporter by anyone in any setting will 
be subject to a balancing test. The burden 
will be on the subpoenaing party to demon- 
strate a societal interest in the testimony 
which outweighs the reporter’s first amend- 
ment protection. 

Further, although the Huffstetler deci- 
sion did not utilize the three-part test, 
it also did not reject it. Therefore, most 
courts will probably continue to use the 
test as an analytical tool in performing 
the required balancing. 

From a practical point of view, the 
privilege will almost always prevail in 
the civil setting, because countervailing 
constitutional issues are seldom present. 
Even in criminal cases, where the sixth 
amendment and the government’s police 
power provide such countervailing con- 
siderations, the privilege will still be dif- 
ficult to overcome.!3 

The wisdom of attempting to compel 
a reporter’s testimony is further ques- 
tioned by the zeal with which Florida 
media interests protect the privilege. A 
party subpoenaing a reporter can expect 
an immediate motion to quash. If he 
prevails at the trial court level, he can 
also expect the issue to be appealed, 
with substantial amicus curiae support 
for the appellant press entity.'4 

In short, the Florida reporter is, in 
the truest sense of the words, a witness 
of last resort. Further, in all but the 
most unusual of situations, subpoenaing 
a reporter is simply not worth the trouble. 


' See 2 J. GOODALE, COMMUNICATIONS LAW 
799 (1983) (“Florida’s courts have upheld the 
reporter’s claims of privilege more consistently 
and scrupulously than the courts of any other 
state.”). 

2 Clein v. State, 52 So.2d 117 (Fla. 1951). 

3 Two justices joined Justice Stewart’s dis- 
sent. Justice Douglas dissented separately, argu- 
ing for an absolute reporter’s privilege. United 
States v. Caldwell, 408 U.S. 711 (1972). 

4 Branzburg, 408 U.S. at 709. 

5 Branzburg, 408 U.S. at 743. This test 
evolved from Justice Stewart’s decision, while 
sitting on the Second Circuit Court of Appeals, 
in Garland v. Torre, 259 F.2d 545 (2nd Cir.) 


cert. denied, 358 U.S. 910 (1958). 

6 See Zerilli v. Smith, 656 F.2d 705 (D.C. 
Cir. 1981). 

7 Morgan, 337 So.2d at 955-56 n. 10. 

8 The reporter’s privilege was recognized 
in the former Fifth Circuit in. Miller v. 
Transamerican Press, Inc., 621 F.2d 721 (Sth 
Cir. 1980). See also United States v. Blanton, 
534 F. Supp. 295 (S.D. Fla. 1982); Loadholtz 
v. Fields, 389 F. Supp. 1299, (M.D. Fla. 1975); 
United States v. Gerstein, 5 Med.L.Rptr. 1335 
(M.D. Fla. 1979). The United States Justice 
Department has also adopted guidelines for 
reporter’s subpoenas based upon the three-part 
test. 38 C.F.R. §50.10 (1983). 

9 Horne, 426 So.2d at 1241. 

10 Green, 440 So.2d at 46. 

'! Tribune Company v. Huffstetler, 463 So.2d 
1169 (Fla. Sth D.C.A. 1984). 

1211 F.L.W. at 247. As was true in Morgan, 
the court did not utilize the three-part test. 
Instead, it undertook an ad hoc balancing 
process as suggested by Justice Powell in 
Branzburg. 

'3 For example, demonstration of exhaustion 
of alternative sources is seldom possible. In 
practice, courts have required interrogation 
of large numbers of alternatives as a prerequi- 
site to compelling a reporter’s testimony. E.g., 
In re Roche, 448 U.S. 1312 (1980) (Brennan, 
J.) (65 Alternative Sources); Overstreet v. Neigh- 
bor, 9 Med.L.Rptr. 225 (Fla. 13th Cir. Ct. 
1983) (117 Alternative Sources). 

14 Seven newspapers, reporters and press 
organizations participated in Huffstetler. 
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Tax Law Notes 


Strict Conformity of Taxable Year Rules 
Imposed by the Tax Reform Act of 1986 


by Jerald David August 


In General 

Section 304 of the Senate Bill to H.R. 
3838, the Tax Reform Act of 1986, will 
require that partnerships and S corpora- 
tions conform their taxable years to the 
taxable years of their owners and that 
(non S’.ochapter S) personal service cor- 
porations (PSC’s) adopt, maintain or 
change to a calendar year reporting 
period. The purpose for the rule is to 
remove what Congress perceives is an 
unwarranted business advantage for 
owners of pass through entities and 
PSC’s who are able to defer tax by 
selection of a nonconforming taxable 
year. Effective for taxable years begin- 
ning after December 31, 1986, this pro- 
vision will have a significant impact on 
small businesses including professional 
service organizations. 

The major effect of the legislation is 
that many partnerships and S corpora- 
tions, since their owners are frequently 
calendar year taxpayers, and all PSC’s, 
will be forced to switch to (or be pre- 
cluded from changing from) a calendar 
year during 1987 unless a business pur- 
pose can be established for a fiscal year. 
Although taxable year conformity rules 
already exist for partnerships and S cor- 
porations, the Act’s requirement that a 
nonelecting PSC generally must adopt 
(retain or change to) a calendar year is 
a total departure from prior law. 

Where a profitable entity is required 
to change its taxable year during 1987, 
its income will be bunched and taxed 
to its owners, either through application 
of the entity pass through rules or by 
the receipt of additional compensation 
in the form of year end bonuses for 
services rendered, with the later result 
being particularly symptomatic for owner- 
employees of a PSC. For individual part- 
ners and shareholders in maximum tax 
brackets, the bunched income will be 
subject to tax at a rate of 38.5 percent 


and not the 28 percent rate due to go 
into effect for 1988 and future years, 
and without the benefit of income aver- 
aging which is scheduled to be repealed. 

A special provision permits partners 
and S shareholders to report their 
distributive shares of the short period 
income in equal installments over a four- 
year period beginning with the year in 
which the change occurs. Each partner 
or S shareholder may elect, however, 
to forego the four-year adjustment and 
include the entire amount in gross income 
for his taxable year in which the entity’s 
short period taxable year ends. This 
deferral provision is only available to S 
corporations and partnerships in exis- 
tence prior to 1987. No deferral mecha- 
nism is provided for a PSC which must 
annualize its income for the resulting 
short period under §443. 

Where the short period results in an 
operating loss, the total amount will 
pass through on a current basis to the 
partners or S shareholders. In the case 
of a PSC, it is presently unclear as to 
whether the short period net operating 
loss can be immediately applied as a 
carryback or carryforward or must 
instead be deducted ratably over a suc- 
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ceeding six-year period in accordance 
with present Service guidelines.! 

Although the new rules will generally 
limit the opportunity for a subject entity 
to adopt or change to a different fiscal 
year from that of its owners, it is still 
permitted to use a nonconforming tax- 
able year by establishing a substantial 
business purpose, i.e., natural business 
year. Moreover, published IRS rulings 
had previously permitted partnerships and 
S corporations to adopt or change to 
taxable years which would not defer tax 
to its owners for greater than three 
months.? An unexplained floor amend- 
ment to the Senate bill, however, specif- 
ically precludes the continuation of such 
prior administrative practice. 

Finally, the legislation adopts a so- 
called “majority in interest” rule whereby 
the primary basis for establishing the 
taxable year of a partnership will be 
based on the taxable year of a majority 
of its partners. The former requirement 
under present §706(b), that the partner- 
ship’s taxable year conform to that of 
all of its principal partners, i.e., 5 per- 
cent or more in capital or profits, has 
been demoted to a second level test 
where the majority interest standard is 
inapplicable. 


Taxable Year of S Corporations 

Under current law, a corporation may 
elect under Subchapter S only if its 
taxable year is a “permitted year” under 
§1378(b). The statute prescribes two types 
of permitted years: (1) a calendar year; 
and (2) any other accounting period for 
which the corporation establishes a busi- 
ness purpose to the satisfaction of the 
Internal Revenue Service. In Rev. Proc. 
83-25,3 the Service set forth three 
instances where automatic approval 
would be granted for selection of a fiscal 
year as a permitted year in filing an S 
election: 


— 
Fen 
Tax 


A. More than one-half of the shareholders 
use the same tax year; 

B. Shareholders owning more than one-half 
of the stock will receive a three-month or 
less deferral; or 

C. The desired fiscal year coincides with the 
end of the corporation’s natural business year. 
For this purpose, a natural business year 
will be established if the corporation derives 
over 25% of its gross receipts during the last 
two months of the proposed fiscal year for 
each of the three prior twelve-month periods. 

The permitted year rule introduced 
by the Subchapter S Revision Act of 
1982 applied without exception to all 
newly electing S corporations. However, 
a special grandfather provision allowed 
a previously existing Subchapter S cor- 
poration (one in existence on or before 
10/19/82) to retain its existing fiscal 
year as long as 50 percent or more of 
its stock is owned by the same persons 
owning stock on December 31, 1982. 
Certain changes in stock ownership 
caused by a donative or testamentary 
transfer from a qualified transferor pur- 
suant to qualified buy-sell agreement 
under §1377(b) were exempted from test- 
ing whether a 50 percent or more change 
in stock ownership had occurred. 

Once an S corporation established its 
initial taxable year, it was unclear whether 
IRS consent was a prerequisite to obtain- 
ing achange in its taxable year.* 
Arguably, §§1378(a)(1) and 1378(b)(1) 
permitted an S corporation on a fiscal 
year to change automatically to a calen- 
dar year.5 However, this interpretation 
conflicts with the Service’s right to impose 
adjustments in consenting to a change 
of tax year under §442. Despite the 
consent requirement, the temporary reg- 
ulations under §1378 permitted an S 
corporation to change automatically to 
a calendar year if such year was used 
by all of its principal (5 percent or 
more) shareholders. Moreover, in Rev. 
Proc. 72-51,6 the Service stated that it 
would generally approve changes in the 
taxable year of a Subchapter S corpora- 
tion where the request would result in 
a deferment of income to the share- 
holders of three months or less. Finally, 
although Rev. Proc. 83-25 did not specif- 
ically apply to S corporations seeking 
a change in its taxable year, presumably 
the Service would look to its safe harbor 
guidelines in granting consent to a change 
in taxable year by an S corporation. 

Under the Act, the permitted year 
rule in §1378 will require that the tax- 
able year of all S corporations must be 
a permitted year. This will require previ- 
ously grandfathered fiscal year S cor- 


porations to change to a calendar year 
or receive consent from the Service to 
use a different fiscal year for taxable 
years beginning in 1987. Since the old 
fiscal year S corporation has been aban- 
doned by the Act, a conforming amend- 
ment specifically repeals the “newly 
owned stock” provision contained in 
present §1378(c). 

Although the permitted year rule under 
revised §1378(b) will still allow the 
selection of a taxable year based upon 


Although taxable year 
conformity rules already exist 
for partnerships and S 
corporations, the Act’s 
requirement that a non- 
electing PSC generally must 
adopt (retain or change to) a 
calendar year is a total 
departure from prior law 


a showing of a business purpose, the Act 
specifically provides that “the deferral 
of income to shareholders for a period 
of three months or less shall not be 
treated as a business purpose.” This 
effectively repeals those portions of Rev. 
Proc. 83-25, for corporations filing 
elections under Subchapter S, and Rev. 
Proc. 72-51, for existing S corporations 
seeking a change in a taxable year, which 
permitted a three-month deferral in 
income between the entity and its princi- 
pal owners. However, the Senate Com- 
mittee Reports provide that those 
principles of Rev. Proc. 83-25 and Rev. 
Proc. 72-51, which are consistent with 
Act §304, are expected to be followed 
by the Service in granting consent to a 
permitted year other than a calendar 
year. The report further anticipates that 
S corporations which previously estab- 
lished a permitted year under Rev. Proc. 
83-25, would not be required to receive 
consent to continue to report on a fiscal 
year basis. 

Thus, portions of Rev. Proc. 83-25 
which grant automatic approval for a 
permitted year by a corporation filing 
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an S election based on the taxable year 
of a majority of its shareholders, or the 
25 percent gross receipts test, should 
continue to be applied by the Service 
until subsequent pronouncements are forth- 
coming. However, as previously discussed, 
floor amendment inserted after the Senate 
report specifically precludes a three- 
month or less deferral from qualifying 
as a business purpose. Finally, fiscal 
year S corporations which had not 
received approval for a permitted year 
under Rev. Proc. 83-25 must either con- 
vert to a calendar year or obtain consent 
from the IRS to continue to use a fiscal 
year. 


Taxable Year of Partnerships 

Under present §706(b), a new partner- 
ship may adopt the same taxable year 
as that of all its principal partners, i.e., 
those partners having a 5 percent or 
more interest in partnership capital or 
profits, without obtaining prior approval 
from the Service. Where all principal 
partners do not utilize the same account- 
ing period, the regulations provide that 
a calendar year may be automatically 
adopted by the partnership. In all other 
cases, a newly organized partnership must 
obtain prior approval from the Commis- 
sioner for the adoption of a taxable 
year. Where a partnership has no “prin- 
cipal partners,” it is uncertain whether 
the taxable year rule of §706(b) has 
application. The regulations to §706(b), 
however, can be read as imposing a 
consent requirement.’ 

An existing partnership may not 
change its taxable year without the prior 
approval from the Service unless all 
principal partners use the same taxable 
year or are concurrently changing to 
such taxable year.® In addition, §706(b)(2) 
prevents a partner from changing his 
taxable year to other than that of a 
partnership in which he is a principal 
partner unless permission is received by 
the Commissioner. 

In order for a partnership to receive 
approval for the adoption or change in 
its taxable year, consent will be granted 
if a business purpose can be established 
for such desired accounting period.? Busi- 
ness purpose will exist where the desired 
taxable year coincides with the end of 
the partnership’s “natural business year.”!° 
The Service, in Rev. Proc. 74-33,'' stated 
a natural business year must coincide 
with or follow the end of a peak period 
of business and is generally not present 
where a business receives its income on 
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a steady month-to-month basis. Previ- 
ously, in Rev. Proc. 72-51, the Service 
announced that approval would be given 
where the partnership’s desired taxable 
year would not result in more than three 
months deferral of income to its part- 
ners. Rev. Proc. 72-51 further required 
that where a change in the partnership’s 
taxable year resulted in a three-month 
deferral of income to its partners, e.g., 
calendar year partnership having only 
calendar year partners changes to a 
September 30 year end, an adjustment 
equal to the excess of net income over 
expense for the first three months of 
the ensuing short period had to be 
included in gross income as of the end 
of the prior taxable year. The balance 
of the adjustment would then be 
deducted ratably over a 10-year period. 
In addition to a voluntary request for 
a change in taxable year, a partnership’s 
selection of a new taxable year is man- 
dated where a person utilizing a differ- 
ent taxable year than that of the principal 
partners of a partnership, purchases more 
than 50 percent of a partnership’s capital 
and profits interests, thereby causing a 
termination under §708(b)(1)(A). In such 
instance, the partnership must make new 
tax elections including its accounting 
period and methods. Where new part- 
ners with different fiscal years are admit- 
ted into or purchase interests in an 
existing partnership without causing a 
termination under §708, a change in 
annual accounting period is not required. 
Under Act §304(a), which revises 
§706(b), a partnership may not have a 
taxable year other than one which con- 
forms to the taxable year of a majority 
in interest of its partners, based upon 
capital and profits, unless it can estab- 
lish a business purpose for a noncon- 
forming taxable year. The majority inter- 
est rule does not apply unless the tax- 
able year of a majority of its partners 
has been the same for the preceding 
three taxable years ending on or before 
the beginning of the partnership’s tax- 
able year or where the partnership has 
not been in existence for such three-year 
period, the taxable years of such major- 
ity in interest partners has been the 
same for such period. Where the major- 
ity in interest rule is inapplicable, the 
partnership is required to adopt the same 
taxable year of all its principal partners, 
which was the rule under prior §706(b). 
Where neither of the preceding rules 
provides an answer, the partnership must 
adopt a calendar year accounting period. 
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Although the effective date of the new 
partnership taxable year provision is for 
taxable years beginning after 1986, the 
Senate report provides that in applying 
the three-year rule, years prior to the 
effective date of the legislation are to 
be considered. 

As for S corporations, the immediate 
effect of the Act’s revisions to §706(b) 
is that an existing partnership having a 
fiscal year different from that of a major- 
ity in interest of its partners must change 
its taxable year during 1987 to one 
which conforms to a majority of its 
partners. If the majority interest rule is 
inapplicable, e.g., no majority of part- 
ners use the same taxable year, the 
taxable year must be conformed to that 
of its principal partners, and where the 
principal partners are not on the same 
tax year, a change must be made to a 
calendar year. Again, many partnerships 
will file short period returns during 1987 
in converting to a permissible taxable 
year. 

As discussed, the Act does not pre- 
clude a partnership from adopting or 
changing its taxable year to a year other 
than that required under the mechanical 
rules to revised §706(b), where a busi- 
ness purpose can be established. The Act 
specifically provides, however, that a defer- 
ral of income to partners for a period 
of three months or less is not considered 
a business purpose. This effectively 
repeals Rev. Proc. 72-51 which previ- 
ously generally permitted use of a part- 
nership taxable year which did not 
result in a greater than three-month defer- 
ral reporting partnership income. Still, 
the Senate report commented that entities 
which previously established a sufficient 
business purpose for use of a noncon- 
forming taxable year are not to be expected 
to have to reapply for IRS consent to 
continue use of such fiscal year. Since 
the Act precludes the three-month defer- 
ral of income standard from being a 
business purpose, only those partnerships 
which previously established a natural 
business year are effectively described 
within the committee reports. 

As is the case for shareholders in S 
corporations, partners in partnerships in 
existence prior to 1987 which are required 
to change their taxable years as a result 
of the Act are permitted to take the 
excess of income over expense for any 
short taxable year into account ratably 
over the first four taxable years begin- 
ning for the owner’s year which falls 
within the end of the entity’s short period. 


However, each partner may indepen- 
dently elect to take his share of such 
income into account in the year of the 
change. Where a loss arises for the short 
period, the committee reports permit the 
entire loss to be passed through to the 
partners. 


Application to PSC’s 

Prior to the Act, a non-Subchapter 
S PSC was free to elect any fiscal year 
as its initial taxable year. Desired changes 
in a taxable year were subject to §442 
which required, among other things, that 
consent be received from the Internal 
Revenue Service before such change 
could be effected. 

Selection of a PSC’s taxable year has 
often been an important consideration 
in achieving a deferral in tax on year-end 
bonuses between the corporation and its 
owner-employees. Since most PSC’s uti- 
lize the cash method of accounting, a 
deferral of tax on year-end bonuses 
could be achieved where the corporation 
adopted a January, February or March 
fiscal year. Where year-end bonuses are 
declared and paid at the end of the 
fiscal year to calendar year employees, 
the corporation may deduct the bonus 
currently while the employee may defer 
tax on the bonus until the end of the 
year in which the payment was received. 

The Act, in removing this deferral 
technique, will require that all PSC’s 
must use a calendar year unless the 
corporation establishes a business pur- 
pose for a different year-end approved 
by the Service. This change, contained 
in new §441(i), provides that a business 
purpose shall not include the deferral 
of income to shareholders for a period 
of three months or less. More decisively, 
the conferees agreed that PSC’s may 
not deduct payments to owner-employ- 
ees prior to the year paid. Present law 
requires that the deduction cannot be 
claimed until paid for payments made 
by the corporation to a more than 50 
percent shareholder-employee.!? This 
change will produce the same results as 
currently apply for expenditures by a 
pass through entity and its owners under 
§267(e). Thus, PSC’s will not be able 
to use a January, February or March 
year-end in creating deferral opportunities 
for calendar year owner-employees. 

For purposes of the taxable year rules, 
a PSC is a corporation whose principal 
activity is the performance of personal 
service if such services are substantially 
performed by “employee-owners,” i.e., 


any shareholder who directly, or indi- 
rectly by application of the attribution 
rules in §318, owns stock in the corpora- 
tion. It is important to note that this 
rule only applies to those PSC’s which 
do not file an election under Subchapter 
S effective for taxable years beginning 
prior to 1987. Furthermore, a PSC elect- 
ing S status effective during 1987 (and 
thereafter) will be required to conform 
to the new permitted year rules but its 
shareholders will not be eligible for the 
four-year deferral for reporting net 
income for a short S year during 1987. 


Planning Considerations 

In evaluating the potential impact of 
the new taxable year rules on S corpora- 
tions, partnerships and PSC’s, a partial 
list of relevant considerations includes: 

1. Will the entity lose its current fiscal 
year as a result of the legislation and, 
if so, whether IRS consent to use a 
nonconforming fiscal year under the busi- 
ness purpose doctrine can be obtained; 

2. What impact will the short period 
have on the entity or owners in the 
entity? For example, if a short period 
is anticipated, consideration should be 
given, especially to PSC’s, of deferring 
income (or accelerating deductions) until 
after 1987. In other circumstances, 
accelerating income (or postponing 
deductions) may be preferred. Where 
the entity is a (pre-1987) S corporation 
or partnership, consideration should be 
given as to whether each partner or 
shareholder, based on his or her overall 
tax position as impacted by tax reform 
generally, e.g., the new passive invest- 
ment rules, should elect to accelerate 
the reporting of excess net income for 
the short period; 

3. Whether an existing PSC may 
immediately file an S election during 
1986 and adopt a fiscal year which qual- 
ifies as a permitted year under current 
law. This would avoid the bunching 
problem for 1987 by permitting the 
shareholders to qualify for the four-year 
deferral. This will only help a PSC which 
can still elect S status effective for a 
taxable year beginning in 1986. Again, 
only partners and shareholder-employees 
for pre-1987 partnerships and S corpora- 
tions may account for short period tax- 
able income ratably over a four-year 
period. Additional compensation paid to 
an owner-employee in a PSC must be 
reported in the year received without 
income averaging, and, at a maximum 
individual rate of 38.5 percent during 


1987; and 

4. Whether the entity’s present qual- 
ified retirement plan years should be 
conformed to the change in the entity’s 
tax year? BJ 


' See Rev. Proc. 85-16, 1985-1 C.B. 517; 
Rev. Proc. 84-34, 1984-1 C.B. 508. 

2Rev. Proc. 72-51, 1972-2 C.B. 832 
(partnerships); Rev. Proc. 83-25, 1983-1 C.B. 
689 (S corporations). 

3 1983-1 C.B. 489. 

4The temporary regulations under §1378 
and Rev. Proc. 83-25, only apply to where 
an S corporation first elects and adopts, 
retains or changes its taxable year. 

5 Temp. Reg. §18.1378-1(b)(1) implies that 
§442 requires any S corporation changing its 
present taxable year to obtain IRS approval. 
However, the regulation automatically ap- 
proves an S corporation’s change to a taxable 
year ending on December 31 if all of its 5 
percent or more shareholders are on or are 
concurrently changing to a calendar year. 

6 1972-2 C.B. 832, §4. 

7Treas. Reg. §1.706-1(b)(1)(ii)(last 
sentence). 

8 Treas. Reg. §1.706-1(b)(1)(iii). 

9 Treas. Reg. §1.704-1(b)(4)(iii). 

10 See Treas. Reg. §1.442-1(b)(1). 

1974-2 C.B. 489. 

12 §267(b). 
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Criminal Law 


The U. S. Supreme Court in the case 
of Nix v. Williams, __ U.S. — 104 
S.Ct. 61, 81 L.Ed.2d 377 (1984), approved, 
as a matter of constitutional law, the 
doctrine of inevitable discovery. This doc- 
trine permits the introduction of what 
is called derivative evidence in criminal 
trials in the presence of and in spite of 
police misconduct that would normally 
trigger the exclusionary rule. 

This decision reflects the shift that has 
occurred in the application of the ex- 
clusionary rule to admissibility of evidence 
in criminal trials. The Supreme Court, 
concerned with what it has termed the 
drastic social cost of the rule, has sought 
to confine its operation to the core rationale, 
i.e., deterrence of unlawful police 
conduct. This concern has been a recur- 
ring theme in recent Supreme Court deci- 
sions.! The Court appears committed to 
a course that seeks to fine-tune operation 
of the exclusionary rule so as to protect 
operative constitutional values as well 
as the truth seeking process in criminal 
trials. 

This article will explore the evolution 
of inevitable discovery from its genesis 
in Silverthorne v. U.S., 251 U.S. 385 
(1920), and Wong Sun v. U.S., 371 U.S. 
471 (1963), to the present. In so doing, 
the writers have attempted to categorize 
fact patterns that have supported applica- 
tion of the doctrine. The reader should, 
therefore, be aware that space limitations 
require that the categories be somewhat 
arbitrary, and that they are intended to 
offer a basis for further research. The 
reader should also realize that this area 
of the law of search and seizure is in 
a state of flux. 

This article will also explore the recent 
impact of this doctrine on Florida case 
law in light of the recent amendment 
of Art. I, §12 of the Florida Constitution. 

The exclusionary rule made its first 
appearance in the case of Weeks v. U.S., 


Inevitable Discovery: An Overview 


by Judge John E. Fennelly and Judge Dwight L. Geiger 
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322 U.S. 383 (1914), and was applied 
to direct evidence: the contraband form- 
ing the basis of the charge. In Silverthorne 
v. U.S. the Supreme Court extended 
application of the exclusionary rule to 
derivative evidence: evidence derived from 
exploitation of the primary evidence 
which had been illegally obtained. In 
Justice Holmes’ view allowing the govern- 
ment “to use the knowledge so acquired 
would reduce the Fourth Amendment 
to a form of words.” Holmes carefully 
added a caveat to this new prohibition 
when he observed that “evidence so 
obtained is not sacred and inaccessible 
if knowledge is gained from an indepen- 
dent source.” 

The Silverthorne extension was fol- 
lowed in Wong Sun v. United States. 
The Court, while forbidding admission 
of evidence directly related to illegal police 
conduct, again stated, “We need not hold 
that all evidence is ‘fruit of the poisonous 
tree’ because it would not have come 
to light but for the illegal actions of 
the police. Rather, the more apt question 
in such a case is ‘whether, granting estab- 
lishment of the primary illegality, the 
evidence to which instant objection is 
made [was obtained] by exploitation of 
that [primary] illegality or instead by 


means sufficiently distinguishable to be 
purged of the primary taint.”” From an 
historical standpoint the stage was set 
for the full blown development of the 
new doctrine. 

As indicated previously, what follows 
is a discussion of admittedly arbitrary 
classifications of fact patterns that have 
supported application of the doctrine of 
inevitable discovery. 


The Parallel Source, or 
Good Guy/Bad Guy Approach 

In Wayne v. United States, 318 F.2d 
205 (D.C. Cir. 1963), the police in the 
course of investigating an abortion- 
induced death learned of the location 
of the decedent’s body from an indepen- 
dent source. Officers then effected, for 
purposes of this discussion, an illegal war- 
rantless entry to the defendant’s residence. 
In the residence, police located the victim’s 
body and normal forensic procedures fol- 
lowed. At trial the defendant, arguing 
fruit of the poisonous tree, sought to 
exclude (1) evidence derived from the 
body of the victim; (2) coroner’s testi- 
mony about the condition of the body; 
(3) coroner’s testimony concerning cause 
of death. In rejecting the defense argu- 
ment Chief Justice [then Judge] Burger, 
after discussing Silverthorne and Wong 
Sun, found “the necessary causal relation 
between the illegal activity of the police 
and the evidence sought to be excluded 
was lacking.” In reaching this conclusion 
the Chief Justice first observed that the 
victim’s sister had informed police of the 
state of affairs prior to their entry. 
Secondly, in the court’s view, it was inev- 
itable “that even had the police not 
entered appellant’s apartment at the time 
and in the manner they did the coroner 
sooner or later would have been advised 
by the police of the information reported 
by the sister, would have obtained the 
body, and would have conducted the 


: 


post mortem prescribed by law.” 

Oregon v. Miller, 67 Or. App. 637, 
680 P.2d 676 (Or. App. 1984), is also 
illustrative of the Wayne approach to 
the question of inevitable discovery. The 
defendant, convicted of manslaughter in 
the first degree, appealed denial of a 
motion to suppress evidence gained in 
a warrantless search of his motel room. 
The search, conducted by law enforce- 
ment, revealed the body of the victim 
and the identity of the defendant as the 
occupant of the room. 

In affirming the trial court’s denial 
of a motion to suppress the above 
evidence, the Oregon Supreme Court explic- 
itly adopted the findings of fact and 
conclusions of law of the trial court. 
In those findings and conclusions the 
trial court viewed discovery as inevitable 
and independent of any illegal police 
action. This conclusion was based on 
evidence that a maid, in the normal course 
of hotel routine, would have entered the 
room where the body was located. This 
in turn would have inevitably led to dis- 
covery of the victim’s body and the other 
evidence sought to be suppressed. 

In the Wayne context the inquiry is 
centered on information furnished by the 
“good guy” or nonlaw enforcement 
informant. If that information is suffi- 
cient to set law enforcement machinery 
in motion toward its inevitable result, 
then the violation is de minimis and may 
be disregarded.? 


Parallel Exceptions to the Warrant 
Requirement or the Good, the Bad 
are not Necessarily the Ugly 

People v. Fitzpatrick, 32 N.Y.2d 499, 
300 N.E.2d 139 (N.Y. 1973), provides 
an example of the above category. 
Fitzpatrick appealed his conviction for 
first degree murder of a New York State 
police officer. He alleged as one ground 
for reversal the improper admission of 
the murder weapon in evidence. The basis 
for this argument was that the weapon 
was the fruit of an involuntary statement 
obtained by law enforcement at the scene 
of his arrest. Fitzpatrick was arrested 
at his home, hiding in a closet on the 
second floor. The officers removed 
Fitzpatrick from the closet, moved him 
a few feet from the closet and obtained 
an admission that the weapon was in 
the closet where he was apprehended. 
The trial court suppressed, on Miranda 
grounds, the verbal admission but admit- 
ted the weapon as not being “fruit of 
the poisonous tree.” 


In affirming the conviction the court 
of appeals, citing Silverthorne and Wong 
Sun, held “evidence obtained as a result 
of information derived from an unlawful 
search or other illegal police conduct is 
not inadmissible under the fruit of the 
poisonous tree doctrine where the normal 
course of police investigation would, in 
any case, even absent the illicit conduct, 
have inevitably led to such evidence.” 
The court then noted that the interroga- 
tion at issue was conducted at the scene, 
and police delayed the search of the closet 
for that purpose only. In the court’s view 
a legally proper search of the closet was 
“inevitable” due to the nature of the 
offense giving rise to the valid arrest. 
Thus, the evidence was not obtained as 
a result of the unlawful act of interroga- 
tion but, in a constitutional sense, was 
the result of a lawful search incident 
to arrest. 

In Owens v. Twoomey, 508 F.2d 858 
(7th Cir. 1974), the defendant sought col- 
lateral review of his state conviction for 
rape, aggravated kidnapping and armed 
robbery. The defendant, in arguing for 
reversal, argued for exclusion of the 
victim’s in-court identification. The iden- 
tification, in the defendant’s view, was 
derived from an illegal search of his res- 
idence. The defendant further argued that 
fingerprint comparisons were also derived 
from the illegal search of his residence. 

The facts indicate that the defendant 
kidnapped a 14-year-old girl from her 
home. Shortly thereafter the defendant 
kidnapped a second person, Govia. The 
defendant then left the area with both 
Govia and the girl in Govia’s car. During 
the course of the next several hours the 
girl was repeatedly raped and both were 
threatened with death. The defendant 
finally took the two to his residence where 
they escaped. The police, based on informa- 
tion from the victims, located the res- 
idence and conducted an illegal search 
of the apartment. This search led to the 
defendant’s girlfriend who disclosed the 
defendant’s identity. He was then arrested 
and a fingerprint exemplar was matched 
to a latent print recovered from Govia’s 
auto. In affirming his conviction, the Sev- 
enth Circuit found that the inevitable 
discovery doctrine applied to both his 
identification and the location and identi- 
fication of his girlfriend. 

The investigation absent any consti- 
tutional violations, would, in the court’s 
view, have revealed his identity and fur- 
nished probable cause for his arrest. A 
proper arrest would have resulted in his 


fingerprints being taken and to their com- 
parison with the latent prints obtained 
from the victim’s auto. Thus, the ad- 
mittedly illegal warrantless search was 
dissipated by the lawful arrest on prob- 
able cause; therefore, admission of the 
composite fingerprint evidence was pro- 
per. See also U.S. v. Romano, 692 F.2d 
699 (10th Cir. 1982). 

The rationale of these cases appears 
to be that even if unlawful police activity 
Is present, the exclusionary rule will not 
be applied if a second and lawful proce- 
dure leading to the same result is present 
in a given factual setting. 


Parallel Investigations or 
“The Hounds of the Baskervilles” 

Given the multiplicity of law enforce- 
ment authorities, less fortunate citizens 
often find themselves aggressively pur- 
sued by more than one law enforcement 
agency at a time. In such a situation, 
both agencies may seek to use evidence 
obtained during parallel investigations. 
What then is the effect of one agency’s 
faux pas on a parallel investigation? 

The following cases provide a frame- 
work. United States v. Schmidt, 573 F.2d 
1057 (10th Cir. 1978), involved a smug- 
gling operation that began in Peru. The 
defendant was apprehended by agents 
of the Peruvian Naval Intelligence when 
he surfaced in a restricted area of Cullalo 
Harbor in Lima. The defendant, prior 
to his apprehension, had been scuba 
diving under the hull of a ship, the Santa 
Mercedes, and attached a canister of 
cocaine to the hull. The Peruvian author- 
ities, as a result of his arrest, obtained 
incriminating evidence both at the scene 
of his arrest and during a search of his 
apartment. After his arrest, Peruvian 
authorities subjected Schmidt to what 
was described euphemistically as abusive 
interrogations. During a two-week period 
the defendant was subjected to beatings, 
nonstop interrogations, and finally re- 
peated dunkings. Needless to say, he con- 
fessed to officials of the Peruvian In- 
vestigative Police. At the same time, DEA 
agents interviewed Schmidt and obtained 
statements from him that were found 
to be voluntary. The multiple confessions 
given to Peruvian authorities were, not 
surprisingly, suppressed. Schmidt also 
objected at trial to admission of all phys- 
ical evidence on Wong Sun grounds, argu- 
ing that the items were obtained by 
exploitation of the coerced statements. 

In upholding admission of the evidence, 
the appellate court found initially that 
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evidence obtained at the scene and at 
his apartment by Peruvian authorities 
was admissible and not related to the 
subsequent police misconduct. The review- 
ing court also upheld admission of his 
statements to the DEA agents. 

The court went on to hold that even 
if the cocaine found on the hull was 
the product of coerced statements it would 
still be admissible. The court observed 
that the police in both countries sus- 
pected smuggling, drug trafficking or sab- 
otage and knew the defendant had been 
seen diving directly beneath the Santa 
Mercedes. Finally, since the Santa 
Mercedes had left before a search of 
the hull was made, independent investi- 
gative procedures underway would “al- 
most certainly” have led to discovery of 
the contraband when the ship arrived 
in the United States. This would have 
occurred, in this court’s view, inevitably, 
and independent of any coerced state- 
ments. 

United States v. Fisher, 700 F.2d 780 
(2d Cir. 1983), presents a less bizarre 
fact pattern. In Fisher, New York State 
police were conducting an investigation 
into the murder of a New York State 
police officer. The weapon used in the 
shooting was traced to the defendant 
who admitted purchasing the weapon 
while using the name Ashe. The informa- 
tion was forwarded to a federal agent 
who began an independent federal inves- 
tigation based on a weapons charge that 
was totally unrelated to the on-going crim- 
inal investigation. Based on the informa- 
tion from the second incident, and on 
the statement obtained by state author- 
ities, the investigation continued and 
culminated in the defendant’s conviction 
for federal firearms violations. 

On appeal, the defendant contended 
that the statement obtained by state author- 
ities was involuntary and all subsequent 
evidence obtained by federal authorities 
was therefore fruit of the poisonous tree. 
In rejecting his contention, the Second 
Circuit found that even if the statements 
to state authorities were involuntary, the 
evidence in question would still be 
admissible. The court based this conclu- 
sion on evidence of Special Agent Varialle, 
who testified that the information ob- 
tained in the unrelated arrest of the 
defendant would have triggered the 
second investigation without regard to 
the statement obtained by state officers. 

In the court’s view the second investi- 
gation would have inevitably resulted in 
the same evidence being obtained. Thus, 


in the court’s view, any possible Miranda 
violations in the state investigation were 
irrelevant and did not preclude admission 
of evidence obtained in the federal inves- 
tigation. 


Routine Procedures or the 
Bureaucracy Can Make a Difference 

All persons subjected to the vagaries 
of governmental machinery know that 
the bureaucratic engine possesses a life 
and direction of its own. This universal 
law is present in all law enforcement 
agencies and is known in those agencies 
as “routine procedures.” The following 
cases provide factual situations when these 
procedures resulted in admission of 
evidence in spite of police misconduct. 

In United States v. Seohnlein, 423 F.2d 
1051 (4th Cir. 1970), the defendant and 
his accomplice fled to St. Louis after 
relieving a Baltimore bank of its deposits 
through the use of armed self-help. Their 
newly found prosperity not surprisingly 
aroused the suspicion of local authorities. 
They learned that Seohnlein, who was 
using the alias Henry, was driving on 
an invalid license. He was arrested on 
that charge and a search of his wallet 
revealed identification in the name of 
Seohnlein. The police then made FBI 
inquiries concerning Seohnlein and 
Rutkowski, the codefendant. The FBI 
in due course notified St. Louis author- 
ities that both were fugitives and that 
warrants had been issued for the Balti- 
more bank robbery. The police arrested 
both Rutkowski and Seohnlein and 
confiscated currency in their possession. 

The trial court excluded both the papers 
found in Seohnlein’s wallet and an 
exculpatory statement made to St. Louis 
police. The court, however, admitted the 
currency and a statement made by 
Soehnlein after police learned of the war- 
rants. In affirming the trial court the 
Fourth Circuit found that police would 
have arrested Seohnlein even if the papers 
had not been discovered in his wallet. 
This conclusion was based on informa- 
tion supplied by Rutkowski that would 
have triggered the FBI inquiry that iden- 
tified the defendant. Thus, in the court’s 
view, the wallet search only accelerated 
the inevitable lawful arrest that led to 
the currency and statements. 

In United States v. Bienvenue, 632 F.2d 
910 (ist Cir. 1980), the defendant, a police 
officer, was convicted of conspiracy to 
import cocaine. The defendant at trial 
sought to suppress records obtained from 
travel agencies concerning his trips to 
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Colombia prior to his arrest. The de- 
fendant contended that the records were 
obtained only as a result of an earlier 
illegal search of his residence which 
revealed ticket stubs from various travel 
agencies. The government answered that 
the search of his residence was illegal 
but argued the records would have been 
“inevitably discovered.” In accepting the 
government’s argument, the court exam- 
ined the total investigation and found 
that prior to the illegal search the police 
were aware of both the defendant and 
his wife’s travels to Colombia and in 
possession of Customs’ declarations for 
those trips. This information, in the 
court’s view, would have been sufficient 
to cause the government “to canvas all 
the travel agencies during the routine 
investigation.” Thus, in the court’s words 
“the scope of this investigation lends cre- 
dence to the government’s contention that 
the travel agency records would have 
been inevitably discovered during routine 
police investigation.” See also U.S. v. 
Brookins, 614 F.2d 1037 (Sth Cir. 1980). 


Massive Investigations or 
the Thin Blue Line Blitz 

Certain cases produce a full retaliatory 
response from law enforcement agencies. 
In these situations law enforcement agen- 
cies disregard scarce agency resources and 
concentrate on one particular investiga- 
tion. Constitutional violations in such 
investigations have been obviated by a 
court determination that law enforcement 
would have inevitably discovered the 
evidence due to the massive, systematic 
nature of the investigation. 

As indicated, the Supreme Court for- 
mally approved inevitable discovery in 
the case of Nix v. Williams, 104 S.Ct. 
2501, 81 L.Ed.2d 377 (1984). This cele- 
brated case involving the brutal murder 
of a 10-year-old girl was the subject of 
two state prosecutions. Williams’ first con- 
viction vas reversed on a Miranda issue, 
the now famous “Christian Burial” speech 
given to the defendant by police officers. 
The language of the opinion, however, 
clearly indicated that the court was ready 
to consider the inevitable discovery doc- 
trine. 

In Williams’ second trial the state did 
not offer Williams’ statement but did 
obtain admission of derivative evidence 
on an inevitable discovery rationale. The 
evidence consisted of autopsy results and 
clothing obtained when the child’s body 
was found after the defendant’s state- 
ment. The defense contended that this 


evidence was improperly admitted because 
it was tainted by the illegal interrogation. 

In Nix v. Williams, the Supreme Court 
once again expressed its desire to restrict 
the exclusionary rule to a deterrent theory. 
This operative analytical format recog- 
nizes the necessity for deterrence of unlaw- 
ful police conduct. In the Court’s own 
words “[t]he core rationale consistently 
advanced by this Court for extending 
the Exclusionary Rule to evidence that 
is the fruit of unlawful police conduct 
has been that this admittedly drastic and 
socially costly course is needed to deter 
police from violations of constitutional 
and statutory protections.” This is neces- 
sary in order to ensure that the prose- 
cution does not profit from illegality. 

If, on the other hand, evidence would 
have been discovered “by means wholly 
independent of any constitutional viola- 
tion,” suppression is not warranted. In 
the Court’s view “the independent source 
doctrine teaches us that the interest of 
society in deterring unlawful police con- 
duct and the public interest in having 
juries receive all probative evidence of 
crime are properly balanced by not put- 
ting the police in a worse position than 
would have been if no police error or 
misconduct had occurred.” 

In this framework the Supreme Court 
found inevitable discovery “functionally 
similar” to the independent source doc- 
trine. Thus, the core rationale of the inde- 
pendent source doctrine is ‘wholly 
consistent with . . . our adoption of the 
inevitable discovery exception to the 
Exclusionary Rule.” 

It should also be noted that application 
of the doctrine is proper even absent a 
predicate of good faith. To secure admis- 
sion of inevitably discovered evidence the 


state need only demonstrate “by a pre- 
ponderance of evidence that the informa- 
tion ultimately or inevitably would have 
been discovered by lawful means.” To 
require otherwise would “place courts 
in the position of withholding from juries 
relevant and undoubted truth that would 
have been available to police absent any 
unlawful police activity.” Viewed in this 
context “there is no rational basis to 
keep that evidence from the jury .. .” 
if the government can prove the evidence 
would have been lawfully obtained. See 
also Govt. of the Virgin Islands v. Gereau, 
502 F.2d 914 (3d Cir. 1971). 


The Florida Approach to Inevitable 
Discovery 

Having analyzed the federal law of 
inevitable discovery, the authors now turn 
to recent cases in Florida where this prin- 
ciple has been applied. These cases may 
very well reflect the impact of the 1982 
amendment to Section 12, Art. 1 of the 
Constitution of the State of Florida which 
provided that the rights of the people 
of Florida to be secure from unreason- 
able searches and seizures “shall be con- 
strued in conformity with the Fourth 
Amendment to the United States Constitu- 
tion, as interpreted by the United States 
Supreme Court.” Thus the Florida cases 
are built upon and supported by the federal 
cases previously discussed. 

The first significant case in Florida 
to deal with the doctrine of inevitable 
discovery was State v. Ricano, 393 So.2d 
1136 (Fla. 3d DCA 1981), a pre-Nix 
and post-Brewer case. This case involved 
Ricano’s being stopped by a police 
detective inside the Miami International 
Airport after the officer observed what 
he felt was suspicious behavior by Ricano. 


During the stop Ricano showed the officer 
his driver’s license and airline ticket and 
denied having any luggage other than 
a tote bag he was carrying. The detective 
had earlier written down a description 
of luggage Ricano had checked when 
he entered the airport and the claim check 
number. During a subsequent canine sniff 
lineup, a narcotics dog alerted on Ricano’s 
checked luggage. Ricano was arrested, 
and pursuant to a search warrant, cocaine 
was discovered in the luggage. Judge 
Nesbitt, writing for the court, noted that 
it was irrelevant whether the stop of 
Ricano was proper. The police had knowl- 
edge prior to their encountering Ricano 
of his identity, the description of his 
luggage, what flight he was taking, and 
where Ricano’s luggage could be located. 
The information they received from 
Ricano during the stop was merely 
corroborative of information they already 
had. Although not using the words “inev- 
itable discovery,” Judge Nesbitt concluded 
that the information the police had from 
sources independent of the stop would 
have led to use of the dog and to Ricano’s 
subsequent arrest without regard to the 
detention of the defendant. The Ricano 
decision might be described as a sub 
rosa approval of inevitable discovery. 

In 1983 the Second District Court of 
Appeal in Smith v. State, 438 So.2d 10, 
announced the doctrine of attenuation 
and determined that the trial court had 
not erred in denying a motion to suppress 
contraband seized during the arrest of 
Smith where the arrest was based on 
information obtained from two wiretaps 
which were applied for by an assistant 
state attorney. (The applicable statute 
required that the state attorney, not an 
assistant, apply for a wiretap.) In that 


this publication 
available 
microform 


300 North Zeeb Road 18 Bedford Row 
Dept. P.R. Dept. P.R. 

Ann Arbor, MI 48106 London, WC1R 4EJ 
U.S.A. England 


University Microfilms International 


THE FLORIDA BAR JOURNAL/NOVEMBER 1986 71 


case the trial court had held a hearing 
and ruled as a factual matter that the 
information obtained from the two tainted 
wiretaps also was independently obtained 
from other sources and that there was 
a sufficient basis for Smith’s arrest inde- 
pendent of and attenuated from the 
arguably invalid wiretaps. The district 
court ruled that whether the wiretaps 
were legally insufficient was immaterial 
because the contraband seized at Smith’s 
arrest would have been seized, the suspect 
wiretap information notwithstanding. The 
attenuation doctrine thus announced in 
Smith has been termed a companion and 
interrelated doctrine of inevitable discov- 
ery. 

In July 1984 the Fifth District Court 
of Appeal rendered its opinion in State 
v. McLaughlin, 454 So.2d 617. This case 
followed the reasoning of Ricano, speci- 
fically the doctrine of inevitable discov- 
ery. In McLaughlin a policeman found 
what appeared to be a money box in 
a condominium parking lot. The box 
was locked and was claimed at the scene 
by McLaughlin who could not produce 
a key. The officer elected not to give 
the box to McLaughlin but told him 
he could have the box if he came to 
police headquarters with the key and 
could identify the contents of the box. 
The officer then took the box to the 
police station and opened it with a key 
he had there. Inside he found cocaine. 
The trial court suppressed the introduc- 
tion of the cocaine in evidence because 
the officer had not obtained a search 
warrant before opening the box. The 
appellate court stated that it was irrele- 
vant whether there was a warrant and 
noted that the prosecution should not 
be put in a worse position in regard 
to the admissibility of evidence by police 
error than it would have been in had 
there not been such error. The court 
went on to note that in this case the 
questioned evidence may well have been 
inevitabiy discovered without the miscon- 
duct and reversed the suppression of 
the evidence and remanded the case for 
further consideration as to whether inev- 
itable discovery applied. 

The issue of inevitable discovery was 
dealt with in a January 1986 case, Hayes 
v. State, 488 So.2d 77 (Fla. 2d DCA 
1986). There the Second District Court 
of Appeal wrestled with a case which 
had earlier been to the U. S. Supreme 
Court on certiorari. The Supreme Court 
had ruled in Hayes v. Florida, 470 U.S. 
—., 105 S.Ct 1643, 84 L.Ed. 2d 705 
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(1985) that an investigative transporta- 
tion and detention of Hayes without prob- 
able cause in order to obtain his finger- 
prints violated the fourth amendment of 
the U. S. Constitution and that the finger- 
prints should be excluded from evidence 
for purpose of comparison with latent 
fingerprints lifted from the crime scene. 

The court now was faced with whether 
the inevitable discovery exception to the 
exclusionary rule applied to the case. 
In concluding that inevitable discovery 
obviated the necessity to reverse Hayes’ 
conviction, the court noted the distinc- 
tions between compelled “testimony” and 
“real or physical evidence” and observed 
that fingerprints are the most permanent 
and unchanging evidentiary features of 
an individual and can be taken in a 
relatively unintrusive fashion. The court 
further noted that Hayes was suspected 
of the crime by several law enforcement 
agencies who had focused on him, and 
were in possession of latent fingerprints 
from the crime scene. The court further 
noted that the defendant was a military 
veteran whose fingerprints were part of 
his military record, and that he had pre- 
viously been adjudged guilty of a crime 
and fingerprinted. The court concluded 
the exemplar of the defendant’s finger- 
prints could have been obtained from 
either source independently of the invalid 
detention and that Hayes could have been 
arrested. Thus, in the court’s view the 
law enforcement investigation underway 
with Hayes as a prime suspect would 
have inevitably led to the discovery of 
the exemplars and their comparison with 
the latents from the crime scene. 

The last recent significant Florida case 
dealing with the issue of inevitable discov- 
ery is State v. Bell, 483 So.2d 66 (Fla. 
3d DCA 1986). Bell sanctioned a 20- 
minute founded suspicion detention for 
the purpose of searching Bell’s luggage 
on the facts presented. The court stated 
that even if the detention had exceeded 
the legal authority for such a temporary 
detention, the cocaine found in Bell’s 
luggage would still have been admissible 
because the police had information inde- 
pendent of the detention which would 
have resulted in the location of Bell’s 
luggage and its inevitable examination 
by police dogs. The court concluded that 
the cocaine would have been ultimately 
discovered “without exploitation of any 
illegality,” due to the ongoing investiga- 
tion. See also State v. LeCroy, 435 So.2d 
354 (Fla. 4th DCA 1983), as an example 
of when unpoisoned fruit killed the state. 


The doctrine of inevitable discovery 
permits the introduction of derivative 
evidence even if police misconduct is 
present. Admissibility is contingent upon 
proof by the state that the evidence in 
question would have been inevitably dis- 
covered during the course of the investi- 
gation. Admission is not contingent upon 
the subjective good faith of law enforce- 
ment officials. The doctrine at this writ- 
ing, appears to be gaining full acceptance 
in Florida criminal trials. 


! See generally U.S. v. Leon, __ U.S. —, 
— S.Ct. —_, 82 L.Ed.2d 677 (1984); Rakas 
v. Illinois, 439 U.S. 128, 99 S.Ct. 1035, 58 
L.Ed.2d 387 (1978). 

2 See also People v. Soto, 55 Misc.2d. 219, 
285 N.Y.S. 166 app. dism. 27 N.Y.2d. 735 
[confession inadmissible but weapon would 
have been found by postman and turned over 
to police; Commonwealth v. White, 365 Mass. 
312, 311 N.E.2d. Maid would have normally 
been expected to come forward and cooperate 
with police authorities]. 
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Better Resumes 


Barron’s has just published Better 
Resumes for Attorneys and Paralegals, 
a 170-page softbound guide to improving 
your employment seeking skills. 

Written by Adele Lewis, author of How 
To Write Better Resumes, and attorney 
David Saltman, the book gives tips not 
only on resume writing, but on targeting 
prospective employers, writing cover let- 
ters, and other areas of job hunting. 

The book offers information useful to 
recent law graduates, experienced attor- 
neys, and other law office personnel, and 
has a section devoted to “special” employ- 
ees—those returning to the workforce 
after military service or child rearing, 
minorities, semi-retireds, etc. 

Better Resumes for Attorneys and 
Paralegals is available for $9.95 from 
Barron’s Educational Series, Inc., 113 
Crossways Park Drive, Woodbury, N.Y. 
11797. 


Digest of Justinian 

A complete English translation of the 
Digest of Justinian now is available from 
University of Pennsylvania Press. The 
four-volume set offers legal scholars and 
others interested in the foundations of 
western law an accessible compilation of 
the Code of Justinian, who ordered that 
the legal pronouncements of the Roman 
emperors be collected when he became 
ruler of the Byzantine Empire in 527. 
In 533 Justinian ordered the inclusion 
of famous works of Roman jurists of 
the first to third centuries, and later added 
his own new statutes to the Digest. 

The Digest offers the Code in Latin 
and English on opposing pages. The Latin 
text was edited by Theodor Mommesen 
and Paul Kreuger, with the English trans- 
lation edited by Alan Watson. 

The set includes four volumes of 1,064 
pages each, and is available for $300 
from University of Pennsylvania Press, 
418 Service Drive, Philadelphia, Penn- 
sylvania 19104, telephone (215) 898-6261. 


Legal Thinking 
Legal Thinking: Its Limits and Ten- 
sions, by William Read, professor of law 
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at the University of Louisville, discusses 
the distinctions implicit in legal discourse 
but seldom made explicit. Each chapter 
elaborates on the contrast of subjects 
to officials, norms to facts, abstract 
questions to situations, structures to free- 
dom, law to morals, and respect for norma- 
tive authority and prudence. 

The book breaks new ground in two 
respects: it emphasizes the need to pay 
attention to the points of view from which, 
and the stages in legal problems about 
which, legal thinking is being done; and 
it addresses how the procedural authority 
of law, the substantive claims of moral 
attitudes and obligations, and prudential 
concerns for particular interests and 
values vie for recognition in the process 
of legal thinking. 

The book is available for $21.95 from 
University of Pennsylvania Press, Block- 
ley Hall, 13th Floor, 418 Service Drive, 
Philadelphia, Pennsylvania 19104. 


Contract Claims Handbook 

A new handbook on preparing and 
organizing contract claims disputes was 
published in August by Arthur Young, 
the international accounting, tax, and con- 
sulting firm. 

The handbook, Winning Contract Dis- 
putes: Strategic Planning for Major Liti- 
gation, explores such areas as why 
strategic planning is important in con- 
tract claims, the timing of strategic plan- 
ning for claims, developing the strategic 


plan, common proof strategies and tech- 
niques and common strategies in exces- 
sive damage claims. 

Copies of the soft-cover, 75-page hand- 
book can be received free by writing 
or calling Linda Harvey, Arthur Young, 
One Sansome Street, San Francisco, CA 
94104-4405. Phone: (415) 951-3047. 


Breaking the Impasse in the War 
on Drugs 

Steven Wisotsky, Ft. Lauderdale, pro- 
fessor of law at Nova University, takes 
a sober look at the consequences of the 
Reagan Administration’s intensified “War 
on Drugs.” He points out that, while 
drug arrests and drug seizures are on 
the rise, drug imports have reached record 
levels. Presenting a powerful case that 
the War on Drugs has worsened the prob- 
lem, he argues that the conceptual basis 
of the present approach to drug control 
is wrong and in need of radical rethinking. 

In his detailed investigation of the black 
market in cocaine, he analyzes the struc- 
ture of the cocaine industry and the accom- 
panying adverse social effects. Turning 
to law enforcement programs, Professor 
Wisotsky discusses the futility of attempts 
to control coca and cocaine at the South 
American source. He also assesses the 
operations of the various armies of the 
War on Drugs, from the DEA to the 
Coast Guard to the Organized Crime 
Drug Enforcement Task Force Program. 

Several chapters are devoted to what 
the author has identified as the black 
market pathology of corruption and 
violence, and international ramifications 
such as political instability and narcotics- 
related terrorism in the affected coun- 
tries. 

In an analysis of the rationale behind 
the War on Drugs, Professor Wisotsky 
argues that an underlying conceptual error 
can be traced to a preoccupation with 
the objective, physical “causes” of cocaine 
dependency and deterministic explana- 
tions of human behavior. 

Published by Greenwood Press, Inc., 
P. O. Box 5007, Westport, CT 06881, 
telephone (203) 226-3571, the book is 
available for $35. BJ 
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Xerox 860’s & 850’s 
50% Off 

... and More 
Equipment Guaranteed 
& Shipping Prepaid 


COMPUTER EXPRESS 
800-992-9353 


(305) 888-7555 (daily) 


CONSTRUCTION LITIGATION 


EXPERT WITNESS e ADVICE e STUDIES 


NATIONALLY recognized expert in the field of soils and foundation engineering, 
vibration damage, highway materials and construction, excavations and dewater- 
ing, testing and inspection. Professional Engineering assistance in preparing 
your case. Complete technical staff. References on request. 


JOHN M. ARRIBAS & ASSOCIATES 
7700 N.W. 72 Avenue, Miami, Florida 33166 
(305)661-0392 (24 hrs) 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or design plus 
goods or services. FEES: TRADEMARK OFFICE 
Files—Wordmark—$55. 2 or more—$50 each. 
COMMON LAW—$30 additional. EXPANDED 
COMMON LAW-—$75 additional. DESIGNS— 
$70 ver class. COPIES extra. 
COPYRIGHT—Supply title/author/regs—FEE: 
$60. 2 or more—$75 each. 
GOV'T LIAISON—Ali agencies—SEC(10K's), ICC, 
FTC, Court Records, Congress. Records, etc. Fee 
on request. 
APPROVED—Our services meet standards set for 
us by a D.C. Court of Appeals Committee. 

Over 30 years successful experience — Not connected 


with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 


Suite 209, 3030 N. Fairfax Dr. e@ P.O. Box 10648 
Arlington, VA 22201 e Arlington, VA 22210 
Phone: (703) 524-8200 


76 THE FLORIDA BAR JOURNAL/NOVEMBER 1986 


3 
: 
: 
i 
at 
¢ 
: 
2 
i 
«Antiques 
forevery 


HOW SERIOUS, HARDWORKING _ 
_ATTORNEYS AND ADMINISTRATORS 
-PERKED UP THEIR LIVES BY ORDERING 

CORPORATE KITS FROM CORPEX. 


Attorney Geor 4 

Bob Taylor is calling the sh 

Administrator Jane Meyers is rpex ha prov 

‘It's all because of Corpex. America’s legal and finan 

Lawyers and Legal Admini th communities with high 

country are enjoying their Co he tert ‘quality, comprehensive kit: 

FREE gifts they get by ordering corporate o tfits : —_ ‘ZG for over a half century. Our ov 

from Corpex. Each time they order corpora ahs ha night delivery via DHL World Wide 
outfits, they get coupons that can be redeemed ress pos chet our kits to srbpe: 

for gifts. We've extended the program into 1987 with a who 

new catalog to choose from, including televisions, cordless 

telephones, golf bags, luggage, watches, cameras, dozens | 

more. They're all absolutely free for the appropriate number Call our toll- free number to find out now to get 

of coupons. It’s our way of thanking our clients for doing | % ifts by a our corporate kits. A hardworkin 

business with us and offering you the means to make your. ; 


*Every Corpex Corporate Kit comes in a matching slipcase complete with: + Corporate Seal 
_ for minutes or time-saving printed minutes and by-laws * Spécial forms section with complete review of latest aha requ 
plans, Section 1244 forms, IRS SS4 form, annual necting Standard 50; with 


Corpex Banknote Co, Inc 480 Canal et: NY, NY 1001; st -800-522-7299; 212-925-24 s might require a 


ations for acomplete 
understanding of the law. And 


superb upkeep service to keep 


States Code ‘Annotated. * Our up-to-date at lower cost. 
unexcelled experience means you 


For a detailed ‘‘Buyer’s Guide 
to USCA,” contact yourWest _ 
Sales Representative or write to: 
West Publishing Company, 50 W. 
Kellogg Bivd., P.O. Box 64526, 
St Paul, MN 551 G4 0500. 


The choice for ees 
Call 800-328-9352- 
(MN or AK 612-228-2973) 


Reve with the 


